
           
 

AGENDA
ESCAMBIA COUNTY BOARD OF ADJUSTMENT

January 20, 2016–8:30 a.m.
Escambia County Central Office Complex

3363 West Park Place, Room 104
             
1. Call to Order.
 

2. Swearing in of Staff and acceptance of Staff as expert witnesses.
 

3. Acceptance of the BOA Meeting Package with the Development Services Staff
Findings-of-Fact, into evidence.

 

4. Proof of Publication and waive the reading of the legal advertisement.
 

5.   Approval of the December 16, 2015 Resume Minutes.
 

6. Consideration of the following cases:
 

1.   Case No.: CU-2015-03 - Remanded
Address: 7251 Plantation Rd.
Request: Communication Tower Over 150 Feet
Requested by: Dave Hoxeng, Agent for ADX Communications of Escambia,
LLC

 

2.   Case No.: V-2015-14
Address: 4615 Mobile Hwy.
Request: Sign Variance
Requested by: Nader Ghobrial, Agent for Fadi Mubarak, Owner

 

3.   Case No.: V-2016-01
Address: 13922 River Rd.
Request: Building Height Variance
Requested by: Jesse W. Rigby, Agent for Helen Scarbrough

 

4.   Case No.: V-2016-02
Address: 13900 River Rd.



Request: Building Height Variance
Requested by: Jesse W. Rigby, Agent for Linda H. Dunson Banta

 

5.   Case No.: CU-2016-01
Address: 9838 N. Davis Hwy.
Request: To Allow a Microbrewery in Commercial Zoning
Requested by: David and Dayna Beddick, Owners

 

7. Discussion Items.
 

8. Old/New Business.
 

9. Announcement.

The next Board of Adjustment Meeting is scheduled for Wednesday, February
17, 2016 at 8:30 a.m., at the Escambia County Central Office Complex, Room
104, 3363 West Park Place.

 

10. Adjournment.
 



   
Board of Adjustment   5.           
Meeting Date: 01/20/2016  

Attachments
Draft Resume' 12-16-15



D R A F T
RESUMÉ OF THE MEETING OF THE BOARD OF ADJUSTMENT

HELD December 16, 2015

CENTRAL OFFICE COMPLEX
3363 WEST PARK PLACE, BOARD CHAMBERS

PENSACOLA, FLORIDA
(8:30 A.M. – 8:50 A.M.)

Present: Auby Smith   
  Bill Stromquist   
  Jesse Casey   
  Judy Gund   
  Frederick J. Gant   
  Jennifer Rigby   
  Blaise Adams   

Staff Present: Kristin Hual, Assistant County Attorney
Horace Jones, Director, Development Services
Andrew Holmer, Division Manager, Planning & Zoning
John Fisher, Senior Urban Planner, Planning & Zoning
Debbie Lockhart, Administrative Assistant

 

REGULAR BOA AGENDA
 

               

1.  The meeting was called order at 8:30 A.M.
 

2.  Members of Staff were sworn in and accepted as expert witnesses.
 

3.  Acceptance of the BOA Meeting Package with the Development Services Staff
Findings-of-Fact, into evidence.

 

  Motion by Vice Chairman Bill Stromquist, Seconded by At Large Member Jesse
Casey 

  Vote: 6 - 0 Approved
 

4.  Proof of Publication was provided, and the reading of the legal advertisement was
waived.

 

  Motion by Vice Chairman Bill Stromquist, Seconded by Board Member
Frederick J. Gant 

  Vote: 6 - 0 Approved
 



5.     The November 18, 2015 Resume Minutes were approved.   

 

  Motion by Vice Chairman Bill Stromquist, Seconded by Board Member Judy
Gund 
Blaise Adams arrived at 8:33 A.M. 

  Vote: 7 - 0 Approved - Unanimously
 

6.  Consideration of the following cases:
 

1.     Case No.: V-2015-14
Address: 4615 Mobile Hwy.
Request: Sign Variance
Requested by: Nader Ghobrial, Agent for Fadi Mubarak, Owner

  

 

  Motion by At Large Member Jesse Casey, Seconded by Vice Chairman Bill
Stromquist 
Motion was made to grant a 30 day continuance and schedule this meeting for
the January 20, 2016 meeting. 

  Vote: 7 - 0 Approved - Unanimously
 

2.     Case No.: CU-2015-09
Address: 6025 & 6029 W. Nine Mile Rd.
Request: Educational Facility in LDR Zoning
Requested by: Nicholas R. King, P.E., Agent for School Board of
Escambia County

  

 

  Motion by Vice Chairman Bill Stromquist, Seconded by Board Member Blaise
Adams 
Motion was made to accept Staff Findings and approve the Conditional Use as
submitted. 

  Vote: 7 - 0 Approved - Unanimously
 

7.  Discussion Items.
 

8.  Old/New Business.
 

9.  Announcement.

The next Board of Adjustment Meeting is scheduled for Wednesday, January 20,
2016 at 8:30 a.m., at the Escambia County Central Office Complex, Room 104,
3363 West Park Place.

 

10.  The meeting adjourned at 8:50 A.M.
 



   
Board of Adjustment   6. 1.           
Meeting Date: 01/20/2016  
CASE: CU-2015-03
APPLICANT: Dave Hoxeng, Agent for ADX Communications of

Escambia, LLC 

ADDRESS: 7251 Plantation Rd. 

PROPERTY REFERENCE NO.: 30-1S-30-4101-006-002  
ZONING DISTRICT: C-2, General Commercial and Light

Manufacturing District  

FUTURE LAND USE: C, Commercial  
OVERLAY DISTRICT: N/A 

SUBMISSION DATA:
REQUESTED CONDITIONAL USE:

The Applicant is seeking Conditional Use approval to construct a 199 foot commercial
communication tower within 500 feet of a residential zoning district.

RELEVANT AUTHORITY:
Land Development Code of Escambia County, Florida (Ordinance 96-3 as amended),
Section:7.18.D

D. Setback from residential zoning. No commercial communication tower shall be located
closer than the height of the tower to a residential zoning district line. In addition, all
commercial communication towers which exceed 150 feet in height (in districts where
commercial communications towers are allowed), and/or are located within 500 feet of a
residential area, are considered conditional uses and shall be reviewed by the board of
adjustment pursuant to sections 2.05.03 and 7.18.00.

CRITERIA:
Land Development Code of Escambia County, Florida (Ordinance 96-3 as amended),
Section 2.05.03 

CRITERION (a)
On-site circulation. Ingress and egress to property and proposed structures thereon with
particular reference to automotive and pedestrian safety and convenience, traffic flow
and control, on-site parking and loading, and access in case of fire or catastrophe.

FINDINGS-OF-FACT

The property in question has ample parking for the land use and is accessed by
driveways connecting to Plantation Rd.



CRITERION (b)
Nuisance. Adverse impact such as noise, glare, smoke, odor or other harmful effects
(electrical interference, hazardous materials, etc.) of the conditional use on adjoining
properties and properties generally in the District.

FINDINGS-OF-FACT

Staff does not find any anticipated nuisances associated with the proposed use.

CRITERION (c)
Solid Waste. Refuse and service areas with particular reference to concurrency
requirements and items (1) and (2) above.

FINDINGS-OF-FACT

Solid waste service will not be necessary for this use.

CRITERION (d)
Utilities. Utilities with reference to concurrency requirements, location, availability and
compatibility with surrounding land uses.

FINDINGS-OF-FACT

Any necessary utilities will be provided by the Applicant.

CRITERION (e)
Buffers. The buffer may be a landscaped natural barrier, a natural barrier or a landscaped
or natural barrier supplemented with fencing or other man-made barriers, so long as the
function of the buffer and the intent of Policy FLU 1.1.9 of the Comprehensive Plan and
the provisions of Section 7.01.06 of the Land Development Code are fulfilled.

FINDINGS-OF-FACT

The proposed use must meet any buffering requirements imposed during the site plan
review process.

CRITERION (f)
Signs. Signs, if any, and proposed exterior lighting with reference to glare, traffic safety,
economic effect, and compatibility and harmony with properties in the District.

FINDINGS-OF-FACT

Any signage associated with the proposed use must meet the requirements of the Land
Development Code.

CRITERION (g)
Environment impact. Impacts to protected trees, wetlands, water bodies, stormwater



Environment impact. Impacts to protected trees, wetlands, water bodies, stormwater
management or other natural features of the subject parcel.

FINDINGS-OF-FACT

The proposed use must comply with any environmental standards imposed during the
site plan review process.

CRITERION (h)
Neighborhood impact. General compatibility with adjacent properties and other property
in the immediate area.

FINDINGS-OF-FACT

The proposed use will be compatible with the surrounding heavy commercial zoning.
The residential zoning within 500 feet is to the north across Interstate 10. Any impacts on
that residential zoned area will be minimized by distance and the existing Interstate
right-of-way.

CRITERION (i)
Other requirements of Code. The proposed Conditional Use is consistent with all other
relevant provisions of this Code.

FINDINGS-OF-FACT

The proposed use must meet all of the requirements of LDC 7.18.00 and any other
standards imposed through the site plan review process. The Applicant has provided
compliance with FCC, FAA, and County Emergency Management Service requirements,
coverage maps for this tower and collocation information, as required for Conditional
Use approval.

STAFF FINDINGS
Staff finds that the proposed use can meet all of the required criteria and recommends
approval of the Conditional Use with the following condition:

The project must meet all conditions imposed through the site plan review process.

BOA DECISION

Attachments
Remanded Working Case File CU-2015-03
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Letter of Request for Conditional Use 
  
To:  Escambia County Board of Adjustment     2/11/15 
Re:  WYCT Radio Tower Project (at 7251 Plantation Road) 

GEO Number 301S30-4101-006-002 
Project Name: WYCT Tower (Requesting additional 49-feet of height)    
 
Our Property- 

 
 
ADX Communications of Escambia LLC (“ADX”) owns CatCountry 98.7 radio and 
NewsRadio1620, and owns the property at 7251 Plantation Road.  These radio stations are 
locally owned and operated by Dave & Mary Hoxeng. 
 
ADX is proposing to construct a self-supporting 199-foot multi-purpose radio tower on our 
existing ~1.65 acre property which houses our radio stations; we are requesting an additional 
49-foot of height from Board of Adjustment to do so.  The tower will hold microwave relay 
antennas to transmit our programming signals from our Plantation Road studios to our distant 
transmitters for broadcast and have back-up radio transmitting antennas.   
 
Importantly, this tower will have back-up FM broadcast antennas that will allow CatCountry 
98.7 and NewsRadio 1620 to broadcast during emergencies.  (For instance, 1620 was knocked 
off the air for weeks after a gigantic slab of concrete landed on our Palafox Street tower site 
during Hurricane Ivan.)  NewsRadio1620 has been granted a Construction Permit by the 
Federal Communications Commission (“FCC”) to transmit a new FM signal at 106.5 MHz 
and we plan to put the back-up FM-106.5 transmitter on the new 7251 Plantation tower so that 
it is directly connected to our studios and newsrooms.  This is important in that in hurricane 
times we can stay broadcasting 24/7 without needing to rely on the telephone company or 
microwave paths (which can be blown off course by hurricane winds). 
 
 
 
 

Cat Country 98.7  --  NewsRadio1620 
7251 Plantation Road, Pensacola, Florida 32504    T 850.262.6000  F 850.494.0778 

www.CatCountry987.com      www.NewsRadio1620.com 
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As was seen during Hurricane Ivan, our radio stations serve a critical role providing a link 
between local government and citizens during disasters.  Since Ivan, CatCountry 98.7 and 
NewsRadio1620 have installed dedicated microwave radio links to the Escambia County 
Emergency Operations Center (“EOC”) and the Santa Rosa County EOC to assure 
communications between local leaders and the general public in times of disaster.  This new 
tower is being designed to have the high strength to hold future cellular antennas or 
radioheads. 
 
This property is zoned C-2.  Radio stations and 150-foot radio towers are a “permitted use” 
for C-2 in Escambia County Land Development Code (“LDC”).  
 
We are herein asking permission to construct our tower 49-feet higher than the 150-feet 
provided for as a “permitted use” in the LDC for C-2.  The physics of FM radio transmission 
signals are that additional antenna height provides listenable radio coverage to more citizens.  
The extra 49-feet height requested for this tower provides more coverage critical to 26% 
more residents listening on battery-operated radios post-hurricane. 
 
FM Radio Population Coverage for NewsRadio1620   
(See attached maps) 
 
Population Data for Coverage    (2010 Census-60 dBu) 
 If 199-feet Tower   218,493 
 If 150-feet Tower   173,701 
  Increased Coverage    44,792 more citizens covered 
  % Increase       26% 
 
    Research & mapping  by Darryl DeLawder, a professional broadcast engineer practicing on FCC matters.  See resume. 

 
 
We have received permission to build a 199-feet tower from a variety of other government 
entities as required: 
 FAA ASO 2014-ASO-11673-OE  dated  12/11/14 
 Pensacola International Airport letter dated 12/17/14 
 Escambia County Emergency Communications Chief dated 2/11/15  

FCC broadcast application is pending in CDBS 
See attached documents. 
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Criteria as outlined in LDC Article 2.05 
 
1) On-site Circulation 
 
Public ingress and egress are unaffected.  There is adequate access in case of fire or 
catastrophe.  See enclosed Site Survey for all dimensions and locations of driveways & 
parking.   
 
This property has enormous parking capacity due to its prior use as a restaurant.  The radio 
stations’ parking use is typically less than 25 cars at any given time. This project will 
eliminate approximately 15 parking spaces from ~82 spaces surrounding the building.  There 
are an additional ~25 spaces available on southeast side of Plantation Road (see parking 
easement on survey). 
 
2) Nuisance 
 
There will be no noise, smoke, odor or other harmful effects (electrical interference, 
hazardous materials, etc.) generated by this radio tower.  
 
3) Solid Waste 
 
This tower will generate no waste of any kind. 
 
4) Utilities 
 
This tower is an upgrade to an existing radio station.  The only utility that the tower will 
“consume” is electricity.  There is abundant existing electricity provided by Gulf Power.  The 
property has a huge 1200 Amp, 3-phase service entrance already in place. 
 
AT&T has recently installed high-speed fiber optic service to our radio stations on this 
property.  It is 100% underground all the way back to the AT&T Ferry Pass Central Office 
near Olive Road so that it will not be knocked-out during a severe storm.  This Central 
Switching Office has national ID of CLLI: PNSCFLFPDS0. 
 
5) Buffers 
 
The property is fully landscaped. The tower will be constructed in the rear area and will be 
surrounded by 8-foot fence.  
 
6) Signs 
 
No signs are proposed. 
No new area lighting is proposed as there is adequate area lighting in place. 
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7)  Environmental Impact 
 
There will be no impact to protected trees, wetlands, water bodies, storm water management 
or other natural features of this property.   
 
New tower is planned to have 3 or 4 legs connecting to underground foundation of about 9 
square feet each and will be built in existing asphalt parking lot.  A new 12x16 (192 square 
feet) auxiliary building will be located to the north of tower (see survey drawing for tower 
location and exact lat/lon) to the south of building setback line on the existing asphalt.  There 
will be no changes in the asphalt parking lot or driveways.  There will be no change to 
impervious vs. pervious areas. 
 
8) Neighborhood Impact 
 
Area is zoned C-2 commercial.  Our property is surrounded by Interstate Highway on two 
directions (I-110 & I-10).  There is a Funeral Home on one side and a rough-looking property 
holding two tall hotel signs serving the Interstate Highway on the other side.  Across the street 
is a large asphalt parking lot for an old strip center.   
 
There is residential-zoned area more than 500 feet across Interstate 110.  There is R-5 
residential-zoned land across Interstate 10 to the north.  There are 2 properties to the north 
that are commercial uses in the R-5 residential zoning (Pensacola Energy gas company & 
Communication Workers Local 3109 union hall).  The closest building to the tower on the 
north is union hall which is approximately 671 feet away from tower as per Google Earth. 
 
9)  Other Requirements of the Code 
 
This conditional use is consistent will all other relevant provisions of the LDC. 
 
 
 
 
 
 
 
 
 
 
 
 
 











Mail Processing Center
Federal Aviation Administration
Southwest Regional Office
Obstruction Evaluation Group
2601 Meacham Boulevard
Fort Worth, TX 76193

Aeronautical Study No.
2014-ASO-11673-OE
Prior Study No.
2006-ASO-4184-OE

Page 1 of 3

Issued Date: 12/11/2014

David E. Hoxeng
CR Baldwin, LLC
7251 Plantation Rd.
Penacola, FL 32504

** DETERMINATION OF NO HAZARD TO AIR NAVIGATION **

The Federal Aviation Administration has conducted an aeronautical study under the provisions of 49 U.S.C.,
Section 44718 and if applicable Title 14 of the Code of Federal Regulations, part 77, concerning:

Structure: Antenna Tower Microwave Tower
Location: Pensacola, FL
Latitude: 30-30-10.10N NAD 83
Longitude: 87-13-39.90W
Heights: 116 feet site elevation (SE)

199 feet above ground level (AGL)
315 feet above mean sea level (AMSL)

This aeronautical study revealed that the structure does not exceed obstruction standards and would not be a
hazard to air navigation provided the following condition(s), if any, is(are) met:

It is required that FAA Form 7460-2, Notice of Actual Construction or Alteration, be e-filed any time the
project is abandoned or:

_____ At least 10 days prior to start of construction (7460-2, Part 1)
__X__ Within 5 days after the construction reaches its greatest height (7460-2, Part 2)

Based on this evaluation, marking and lighting are not necessary for aviation safety. However, if marking/
lighting are accomplished on a voluntary basis, we recommend it be installed and maintained in accordance
with FAA Advisory circular 70/7460-1 K Change 2.

While the structure does not constitute a hazard to air navigation, it would be located within or near a military
training area and/or route.

This determination expires on 06/11/2016 unless:

(a) the construction is started (not necessarily completed) and FAA Form 7460-2, Notice of Actual
Construction or Alteration, is received by this office.

(b) extended, revised, or terminated by the issuing office.
(c) the construction is subject to the licensing authority of the Federal Communications Commission

(FCC) and an application for a construction permit has been filed, as required by the FCC, within
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6 months of the date of this determination. In such case, the determination expires on the date
prescribed by the FCC for completion of construction, or the date the FCC denies the application.

NOTE: REQUEST FOR EXTENSION OF THE EFFECTIVE PERIOD OF THIS DETERMINATION MUST
BE E-FILED AT LEAST 15 DAYS PRIOR TO THE EXPIRATION DATE. AFTER RE-EVALUATION
OF CURRENT OPERATIONS IN THE AREA OF THE STRUCTURE TO DETERMINE THAT NO
SIGNIFICANT AERONAUTICAL CHANGES HAVE OCCURRED, YOUR DETERMINATION MAY BE
ELIGIBLE FOR ONE EXTENSION OF THE EFFECTIVE PERIOD.

This determination is based, in part, on the foregoing description which includes specific coordinates , heights,
frequency(ies) and power . Any changes in coordinates , heights, and frequencies or use of greater power will
void this determination. Any future construction or alteration , including increase to heights, power, or the
addition of other transmitters, requires separate notice to the FAA.

This determination does include temporary construction equipment such as cranes, derricks, etc., which may be
used during actual construction of the structure. However, this equipment shall not exceed the overall heights as
indicated above. Equipment which has a height greater than the studied structure requires separate notice to the
FAA.

This determination concerns the effect of this structure on the safe and efficient use of navigable airspace
by aircraft and does not relieve the sponsor of compliance responsibilities relating to any law, ordinance, or
regulation of any Federal, State, or local government body.

Any failure or malfunction that lasts more than thirty (30) minutes and affects a top light or flashing obstruction
light, regardless of its position, should be reported immediately to (877) 487-6867 so a Notice to Airmen
(NOTAM) can be issued. As soon as the normal operation is restored, notify the same number.

A copy of this determination will be forwarded to the Federal Communications Commission (FCC) because the
structure is subject to their licensing authority.

If we can be of further assistance, please contact our office at (404) 305-7081. On any future correspondence
concerning this matter, please refer to Aeronautical Study Number 2014-ASO-11673-OE.

Signature Control No: 232189554-236731906 ( DNE )
Michael Blaich
Specialist

Attachment(s)
Frequency Data

cc: FCC
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Frequency Data for ASN 2014-ASO-11673-OE

LOW
FREQUENCY

HIGH
FREQUENCY

FREQUENCY
UNIT ERP

ERP
UNIT

944 952 MHz 54 dBm













General Information
Reference: 301S304101006002
Account: 032151785
Owners: ADX COMMUNICATIONS OF 

ESCAMBIA LLC 
Mail: 7251 PLANTATION RD 

PENSACOLA, FL 32504
Situs: 7251 PLANTATION RD 32504

Use Code: OFFICE, MULTI-STORY 
CodeList

 
Taxing 
Authority:

COUNTY MSTU 

Tax Inquiry: Open Tax Inquiry Window
Tax Inquiry link courtesy of Janet Holley 
Escambia County Tax Collector

2014 Certified Roll Assessment
Improvements: $285,747
Land: $194,666

Total: $480,413

Save Our Homes: $480,413
 

Disclaimer

Amendment 1/Portability Calculations

Sales Data

Sale Date Book Page Value Type Official Records 
(New Window)

09/2003 5250 20 $403,800 WD View Instr
10/1999 4482 1935 $1,161,000 WD View Instr
05/1997 4139 1710 $1,029,100 WD View Instr
12/1992 3292 496 $100 WD View Instr

Official Records Inquiry courtesy of Pam Childers 
Escambia County Clerk of the Circuit Court and Comptroller

2014 Certified Roll Exemptions
None

Legal Description More

BEG AT NWLY COR OF PARCEL G PL 
ANTATION PARK PB 10 P 88 SD PT LYING 
ON CURVED SLY R/W LI OF PLANTATION 
RD (60 FT R/W) SWL...

Extra Features
ASPHALT PAVEMENT 
ELEVATOR 

Source: Escambia County Property Appraiser     

      Navigate Mode   Account Reference       Restore Full Page Version  

Parcel Information Launch Interactive Map

 
Section Map Id: 
30-1S-30-1 
 
Approx. Acreage: 
1.6500 
 

Zoned:  
CodeList

C-2 
 
Evacuation 
& Flood 
Information 
Open Report

 
Internet Explorer cannot display the webpage

  What you can try:

  Diagnose Connection Problems

   
More information

Page 1 of 2escpaDetail 7251 PLANTATION RD 32504

1/29/2015file://H:\DEV SRVCS\MTG-000 Meetings\BOA\2015\Working Case Files\Conditional Us...





 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 ADX COMMUNICATIONS  

7251 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 COMMUNICATION WORKERS OF AMERICA 

1621 ATWOOD DR 
PENSACOLA, FL 32514 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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 JENNINGS VIVION R & EDGE JUDY J & JENNINGS 

EUGENE  
1505 ATWOOD DR 

PENSACOLA, FL 32514 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Pensacola, FL 32505 

 

 
 PENSACOLA CITY OF 

PO BOX 12910 
PENSACOLA, FL 32521 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 SAI RAM KRUPA LLC 

4031 STEPHANI RD 
CANTONMENT, FL 32533 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 AMMONS WILLIAM S & TATUM 

1507 E STRONG ST 
PENSACOLA, FL 32501 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 CEJ SOUTH INC 
PO BOX 11986 

PENSACOLA, FL 32524 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSACOLA SILVER SCREEN INC 

PO BOX 10015 
PENSACOLA, FL 32524 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 RELAX HOSPITALITY LLC 

7230 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PLAZA ONE REALTY CO 
2205 E WASHINGTON ST 
BLOOMINGTON, IL 61701 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 OM HANUMAN HOSPITALITY INC 

7226 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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600 UNIVERSITY OFFICE BLVD STE 1C 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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 SERVICE PENSACOLA LLC 
404 WYMAN ST SUITE 365 

WALTHAM, MA 02451 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 UNIVERSITY TOWN PLAZA LLC 

ATTN PROPERTY TAX DEP 
PO BOX 7019 

INDIANAPOLIS, IN 46207 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Pensacola, FL 32505 

 

 
 CHAVEZ FERNANDO & 

5190 MOBILE HWY 
PENSACOLA, FL 32526 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 ADX COMMUNICATIONS 

7251 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 COMMUNICATION WORKERS OF AMERICA 

1621 ATWOOD DR 
PENSACOLA, FL 32514 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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3363 West Park Place 
Pensacola, FL 32505 

 

 
 SAI RAM KRUPA LLC 

4031 STEPHANI RD 
CANTONMENT, FL 32533 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 AMMONS WILLIAM S & TATUM 

1507 E STRONG ST 
PENSACOLA, FL 32501 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSACOLA CITY OF 

PO BOX 12910 
PENSACOLA, FL 32521 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSACOLA SILVER SCREEN INC 

PO BOX 10015 
PENSACOLA, FL 32524 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 RELAX HOSPITALITY LLC 

7230 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 CEJ SOUTH INC 
PO BOX 11986 

PENSACOLA, FL 32524 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Development Services  Department 
3363 West Park Place 
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7226 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PLAZA ONE REALTY CO 
2205 E WASHINGTON ST 
BLOOMINGTON, IL 61701 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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Pensacola, FL 32505 

 

 
 UNIVERSITY OFFICE LIMITED CO 

600 UNIVERSITY OFFICE BLVD STE 1C 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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NEW YORK, NY 10006 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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3363 West Park Place 
Pensacola, FL 32505 

 

 
 UNIVERSITY TOWN PLAZA LLC 

ATTN PROPERTY TAX DEP 
PO BOX 7019 

INDIANAPOLIS, IN 46207 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 
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3

P R O C E E D I N G S

MR. SMITH: Case Number 2015-03, 7251

Plantation Road.

Board members, have there been any

ex parte communications regarding this case?

Seeing none.

Does anyone have knowledge or information

obtained from a site visit or other sources?

Seeing none.

Does any Board member intend to refrain

from voting due to a voting conflict of

interest? Seeing none.

Would the individuals who are a party to

this item please come to the podium and

identify yourself, state your name and address

and be sworn in by the Clerk. We have a

barrister, and I don't believe you have to be

sworn in, sir.

MR. RIGBY: Again, for the record, my name

is Jesse Rigby. I'm an attorney with Clark

Partington Hart law firm here in Pensacola,

and I'm representing ADX Communications of

Escambia, LLC. Mr. David Hoxeng is the

managing member of that LLC and he will be

offering testimony. I will have comments, but



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

4

frankly, I don't believe I'll be offering any

testimony. I don't have any -- I realize that

to the extent anything I tell you, it's under

oath in that sense.

MR. SMITH: And, sir, you will be sworn

in, now, please.

(David Hoxeng sworn.)

MR. SMITH: You understand that all the

criteria must be met?

(Presentation by Mr. Rigby.)

MR. RIGBY: We do, sir. What I would like

to do is start and cover a couple of

preliminary issues, and then Mr. Hoxeng will

come forward and actually offer testimony to

the Board. It is my understanding that the

Board has accepted the full staff report into

the record at this point.

MR. HOLMER: Yes, sir.

MR. RIGBY: That's correct. And we have

no objection to the staff findings. I realize

that we're going to go first and to some

extent, it will be repetitive, but again, we

consider the staff report to be evidence and I

assume Mr. Holmer will be addressing that

later.
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The other point that I want to address

preliminarily is what is not before the Board

today. And I want to go over this because I

think it will prevent some confusion. The

Land Development Code in Section 7.18.00 that

deals with communication towers has in,

Paragraph J, the following statement:

Emissions. No location for placement,

construction or modification of a commercial

communication tower or communication antenna

shall be regulated on the basis of the

environmental effects of radio frequency

emissions to the extent commercial

communication towers and antennas comply with

FCC regulations concerning such emissions.

That is based upon a federal statute that

was enacted sometime ago by Congress. And

that statute again prohibits any consideration

by local government concerning communication

towers on the basis of radio frequency

emissions. And of course, before this tower

can be built, as part of the review process

the applicant will have to confirm to the

County that it has all the required FCC

permits and permissions. That will be part of
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the development review process. And, of

course, if they can't do that, then, of

course, it can't be built.

I do anticipate persons being here today

who want to testify about radio frequency

emissions and I ask that the Board conclude,

based upon the Land Development Code provision

that I read and the federal statute which is

in 47 United States Code Section 332, that

such testimony is not relevant to this Board.

I've provided this information to Ms. Hual

yesterday to alert her so that she would have

time to review statutes and all if she had any

questions.

Again, I would ask for a motion to

preclude any testimony concerning radio

frequency emissions.

MS. HUAL: I just wanted to clarify one

thing. In reviewing the federal statute, this

particular provision actually references

personal wireless service facilities and by

the definition, that's what we all know as

cell towers. However, our Land Development

Code provision essentially lumps all

communication towers into one big category.
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So the federal statute is more specific.

However, the Land Development Code does

pertain to any type of tower.

MR. RIGBY: We will be offering testimony

and an exhibit that shows that the tower

design, itself, is designed really in part to

comply with the County's code, that we provide

where possible, collocation opportunities for

cell towers and Mr. Hoxeng will offer

testimony and exhibits showing there are

five -- for the height of the tower, five

locations on that tower for cellular providers

to, in effect, lease space and place their

antennas on the tower, which is common in the

industry. So it will be, if you will, in part

a personal wireless services tower along with

the high frequency radio communications that

Mr. Hoxeng will describe.

Again, if the Board does not desire to

address that up front, again I would just have

an objection to anybody who seeks to offer any

testimony concerning radio frequency emissions

to the Board.

MR. SMITH: Let me give the Board a chance

to address it. We are going to ask that --
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because we do have a number of speakers, we're

going to ask them to limit their presentation

to no more than three minutes. So that's

going to be one thing that we're going to ask.

But in the meantime, does the Board have

any desire to move that we eliminate any

discussion as to any type of emissions that

might be created, based on the federal

statute? Is there a motion to eliminate that

topic on any speaker's subject? Seeing none.

MR. RIGBY: The other preliminary matter I

might be able to take care of that will kind

of help move things forward when Mr. Hoxeng

gets up here, is there -- Mr. Hoxeng will be,

of course, providing testimony from some of

the documents that are in the package that's

before you, that he provided to the County,

and that's included in your package.

In addition, he's going to offer testimony

that's been described by him, that goes

through, again, the criteria. And there's a

document here that we would like to offer into

evidence that he will be testifying, if you

will, from, and he's competent to offer that

testimony. And I would like to go ahead and
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just provide to the Board, and Mr. Hoxeng will

describe it, we can ask at that time that it

be admitted. But it's basically the -- it's a

spreadsheet that shows the various heights and

where the various antenna locations for cell

providers would be at what height, et cetera,

on the tower. That will be an exhibit. If

it's convenient, we would ask that those be

passed out at this point and then we can offer

them into evidence when Mr. Hoxeng testifies.

MR. SMITH: Does staff have any objection?

MR. HOLMER: No, sir. Staff has reviewed

this.

MR. SMITH: The Chair will entertain a

motion to accept that presentation into

evidence.

MS. RIGBY: I'll make a motion.

MR. STROMQUIST: Second.

MR. SMITH: We have a second. Is there

any discussion? Those in favor raise your

right hand.

(Board Members Vote.)

MR. SMITH: It passes.

(Motion passes unanimously.)

MR. RIGBY: Mr. Chairman, with your
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permission, I would like to ask that

Mr. Hoxeng come forward and offer testimony.

I may have some questions for him, but quite

frankly, I think it's just going to be a

presentation from him and then I'll ask

questions if he's left any gaps.

MR. SMITH: Thank you, sir.

Mr. Hoxeng, I believe we already swore

you. Right?

MR. HOXENG: Yes, sir.

(Testimony by David Hoxeng.)

MR. HOXENG: Good morning. I'm Dave

Hoxeng. My wife, Mary, and I own and operate

News Radio 1620 and Cat Country 98.7, I'm a

little nervous today because this is very

important to us.

You know, you guys do this for free, and I

guess I should recognize your service because

we appreciate that you're willing to do these

proceedings that sometimes take a long time.

So thank you.

Our building is located in a C-2 zoned

area behind what used to be called University

Mall, and in C-2 the Land Development Code of

our county allows for radio and television
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studios with towers of up to 150 feet. We are

asking for permission to go for another 49

feet and the other reason for the conditional

use is that we don't meet the 500-foot

distance from a residential neighborhood.

I'll get into that a little bit later.

The reason that we need -- I don't know.

Do you guys have tabbed copies of the

evidence? If I direct you to the letter for

request for conditional use, is that something

you can easily see that is part of the case,

the letter for request for conditional use.

It has a picture of the radio station at the

top of it.

MR. SMITH: That will be presented by

staff.

MR. HOXENG: You don't have that yet?

MR. HOLMER: It's in your package.

MR. HOXENG: Okay. It says Cat Country in

the upper left-hand corner. I would like to

direct you to page two of that in the middle

of the page, which explains our desire to get

the extra 49 feet.

In FM radio the ability to provide

coverage to people has everything to do with
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height. The higher you are, the more

geography you can cover. That's because the

earth is curved. This is a very small tower

compared to most towers where it would be

broadcasting FM. For instance, our main

tower, which is in Alabama is 942 feet, and it

covers a vast territory. But as we have

learned in hurricanes, sometimes towers fall

down and usually it's the tornado that's spun

off by the hurricane that will twist the tower

into the ground.

So Mary and I have made a lot of efforts

for Cat Country and News Radio 1620 to have a

good backup plan so we can always stay on the

air. Cat Country 98.7 was the only radio

station serving our area that stayed on the

air before, during and after Ivan, and the

reason we were able to do that was because of

having a Plan B and a Plan C. So as we expand

our operations on Plantation Road, this a part

of our Plan B.

The thing that's driving the need to

construct that tower today is that when we

originally bought this building and built our

940-foot tower in Alabama, we had a microwave
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connection from the top of the building to the

tower in Alabama. This was in 2003. We

hadn't occupied the building yet, but when the

tower crew was here building the tall tower we

had them go ahead and line up the microwave.

It worked great.

But then unbeknownst to me, because I was

new to Pensacola, the Department of

Transportation built what's known as the

I-10/110 interchange which is directly next to

our building, and now the microwave system

that we set up could no longer work because

the concrete blocked it, and we had to build a

tower to get over the new interstate. And,

frankly, I just didn't have the money to do it

until recently, when a local bank offered us

financing to build the tower that's before you

today.

So really, there's three components of

this tower in terms of what antennas. The

tower is just a bunch of steel that holds up

the antennas. The antennas connect by the

wires to the ground, to various electronic

devices. So there will be microwave

connections that will go to the Alabama tower,
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microwave connections that go to the tower at

the City of Pensacola for News Radio 1620.

There will be a place for five cellular

customers. I have already entered into

discussions with Verizon and there is interest

there, and also the backup for our other two

towers should they fall down.

Now, in Hurricane Ivan, when it was over,

we were off the radio on News Radio 1620 so we

drove down Palafox and found a hunk of

concrete about as wide as your desk and about

to here. We think it had been the cover for a

gas station's gas pumps, and the wind just

picked it up and anyway, it knocked us off the

air. So in storms bad things happen, and so

it's very important for us to have a backup

site, which is what this tower will provide.

And the reason we're asking for the extra

49 feet, is you look at the center of page two

of the letter of request for conditional use

you will see that we cover about 45,000 more

people with the extra 49 feet, which is

another 26 percent of coverage. Now,

remember, it's a permitted use in C-2 to build

a 150-foot tower. We're just asking for the
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extra 49 feet.

I would like to go through the document

that you were just handed, which is entitled

WYCT Commercial Communications Tower Project.

So before we bought this building we did

consult the Land Development Code because we

wanted to be sure we could do our business

there, because in some areas, for instance,

you can't build towers and we knew we would

eventually have to build a tower. So

everything we've done in preparation for today

complies with the Land Development Code.

However, we do need your permission to build

what we've proposed here. So I would just

like to go through this and make a couple of

comments.

Under A, Antennas, it just explains that

the tower just holds up antennas and you can

put different antennas on it. All

transmitting antennas have to be approved by

the FCC. It's a lengthy process and they do

pay attention to what Jesse mentioned on the

emissions, and they have strict regulations on

that. The exception of that is some

unlicensed bands, for instance, your wireless
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phone in your home and WiFi. Those are

unlicensed bands.

B is collocation. We've proposed

collocation for five cell towers. We have

room for others, as well. For instance, if

the sheriff's department wanted to put an

antenna there, we would have space for that,

although it's not currently planned.

In the second part of collocation I'm

pointing out that the tower is collocated in

this case with the radio station, and that's

really essential because we have all this

equipment that we have to connect to it with

sometimes little cables and sometimes cables

that are almost two inches from the

transmitters at the base of tower in the

building.

C is environmentally sensitive land. This

is not.

D is the setback from residential zoning.

If I may, I would like to offer as evidence

some maps which have to do with the distances

to the residential zoning in the area.

May I do that?

MR. SMITH: Does staff have any objection
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at this point?

MR. HOLMER: No objection, but we will be

covering that in the maps and I'll be

describing the distances.

MR. SMITH: So are we going to have these

same --

MR. HOLMER: We're going to have the ones

that the County has created, and I can explain

the distances off of those.

MR. SMITH: The Chair would entertain a

motion as to whether we accept additional maps

into evidence. No motion, sir.

MR. HOXENG: So the criteria in the Land

Development Code is 500 feet. And as you

know, I think, our building is directly in the

pocket of Interstate 10, that's ten lanes of

traffic, and interstate I-110, which is at

that point I think it's six lanes. Across the

interstate is the residentially zoned area.

Within 500 feet there are three pieces of

property. One is owned by the City of

Pensacola and they do their gas operations

there. One is owned by the union that

represents the people who work for AT&T, and

there is one very large property which
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includes a home on it.

Interestingly enough, I've learned that

the residential zoning line starts at the

midpoint of I-10, even though it's a long way

from the actual residential property line. So

the -- this is the radio station. This yellow

line starts at the tower, goes across the

interstate to this home, and it's about 750

feet away. I would argue that even though the

gas company and the AT&T union are in a

residential zoned area, they're not

residential uses.

And there's another criteria that we have

to meet which has to do with the height of the

tower versus the distance to the residential

zoning line, and with the residential zoning

line being in the middle of the interstate,

we're more than the height of the tower to

that.

Number E, Criterion E, is lighting from

the Land Development Code and we don't propose

any changes in lighting, and with the nearest

residence being more than 750 feet away it

probably really wouldn't matter anyway.

F, is color, and we'll comply with the
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Land Development Code with a galvanized

finish.

G is failure which says that if the tower

falls down it can't touch a residential

property line, or maybe it says the zoning

line. I'm not sure which. But in any case we

meet both criteria.

As far as security is concerned we're

proposing an eight foot fence which is allowed

in commercial areas. We'll have a gate which

will be locked, and we'll have on the ladder

what's called an anti climbing device, which

is essentially a big plate of steel which is

locked so you can't get to the rungs to climb

the tower should you jump the eight foot

fence.

I is screening, and we'll comply with the

Land Development Code sections that are noted

there, and as the County has mentioned, this

project, after you approve it, has to go to

the Development Review Committee and that's

where things like this get dealt with in

detail, but certainly I promise to comply with

those things.

Earlier you heard discussion about J,
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which is emissions, from Jesse, and aside from

whatever the federal government says, we have

a very specific part of our Land Development

Code says you can't consider emissions or

complaints about emissions as long as I comply

with the FCC regulations, which I have to do

that because I won't get the licensing from

the FCC if I don't, and then there's a safety

check at the DRC to be sure that I have that

paperwork proving that I have complied with

the FCC regulations.

Are there any questions about that? I

think what's important here is to realize the

radio stations Mary and I run are regulated by

the federal government and we're very strictly

regulated. Certainly the reason we're here

today is because the federal government

doesn't preempt you to say how big a building

I can build or something like that, but as far

as the electronics and safety and stuff like

that, the federal government is very

aggressive about enforcing those rules.

Continuing with the Land Development Code

K, abandonment doesn't apply.

L, preexisting towers, doesn't apply.
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Airport zoning. So we are not anywhere

close to the airport. However, we did get a

letter from the airport approving our location

which they made subject to the FAA and we have

written permission from the FAA to build a

199-foot tower at this site. So we have

passed the wickets as to the height, with the

airport and with the federal government.

As far as variances are concerned, staff

says that we don't need a variance and we are

not asking for any exceptions to the

conditional use standards that we're

discussing today.

As far as application requirement, which

is O, we'll be submitting a geotechnical

report with the DRC, as well as a FCC/NEPA

checklist. The things that we have to comply

with at this meeting have to do with

compliance with various other governmental

agencies. I mentioned the airport has okayed

the project. The FAA has approved the height.

Escambia County Emergency Communications has

approved the tower location and the height and

we will fully comply with the FCC regulations.

You have coverage maps that are in your
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package. And then we discussed the number

five collocation which is that we have space

for up to five additional cell phone

providers.

A comment about cell phones. Things have

really changed in the past five year in the

wireless communication industry, and we seem

to be talking on our phones less but the data

needs are skyrocketing. So the need for

towers, honestly, to provide the connectivity

we need so when we're at the mall near my

office or the neighborhoods, is data. It's

all about data. And so Verizon, AT&T, T

Mobile, they're all trying to build up their

infrastructure to provide more data. So

that's part of why we included the project

with five collocations. The County requires

two locations in the Land Development Code.

So in conclusion, we have complied fully

with the Land Development Code in every way.

We do ask your permission to go the extra 49

feet.

Are there any questions I can entertain

from y'all?

MR. SMITH: Does the Board have any
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questions of the Applicant?

MR. BRYAN: I have a question, if I may.

I'm just curious why only 49 feet? Was this

based on administrative or was it based on

cost benefit, that is revenue per foot versus

costs to build an extra foot of tower? I'm

just curious.

MR. HOXENG: It is true that every extra

foot you build on a tower, it goes up.

Geometrically, the cost per foot goes up with

the height, because there's a very large

foundation on the ground. The reason is

because the FAA rules change at 200 feet.

MR. BRYAN: That's what I thought.

MR. HOXENG: And so by limiting it to 199,

it makes it simpler to permit with the FAA.

MR. BRYAN: Thank you.

MS. RIGBY: Are you adding to the 150-foot

tower you have or are you tearing that one

down and putting up a whole new tower?

MR. HOXENG: No, we don't currently have

a tower. This will be a new project.

MS. RIGBY: Okay. Well, you said

something about 150.

MR. HOLMER: The code allows, in that
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zoning district, for a tower up to 250. When

it goes over 150 it comes to this Board.

MS. RIGBY: Thought I read somewhere that

this was a -- this was -- that this was like

an old tower was being removed.

MR. HOXENG: Actually, we had permission

in 2006 from the federal government to build

this tower, from the FAA and the FCC.

Actually, it was to build a 283 foot tower,

but then when we got the price quotes I

realized that there was absolutely no way I

could afford that tower, so this is the

replacement project.

MS. RIGBY: So currently there is no tower

there.

MR. HOXENG: No, ma'am.

MS. RIGBY: What is the base square

footage?

MR. HOXENG: Of the building?

MS. RIGBY: Of the tower, what will it be?

MR. HOXENG: Well, the way it's designed

is you have a lot of concrete under ground and

then three or four pillars come up that are

about this big that the tower bolts to. So as

far as pervious and impervious, it really
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won't make any difference.

MS. RIGBY: I mean, is the tower, the base

of the tower 100 square feet, 200 square feet?

MR. HOXENG: Oh, I see. Well, it's three

or four legs that come down, depending on what

the designer decides.

MS. RIGBY: You're going to build a fence

around this thing, right?

MR. HOXENG: Yes, ma'am.

MS. RIGBY: How big is the fence.

MR. HOXENG: It's an eight foot fence.

MS. RIGBY: It's going to go around how

much of an area?

MR. HOXENG: Oh, I see. Our proposal is

30 feet by 30 feet.

MS. RIGBY: 30 by 30, okay.

Was the military contacted?

MR. HOXENG: As part of the process with

the FAA, yes. The FAA sends all requests for

towers to the military for review.

MS. RIGBY: So FAA contacted them. You

did not?

MR. HOXENG: No, the FAA does that.

MR. JONES: It will be reviewed by the

DRC, so they will be -- they sit as one of our
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reviewing authority in the DRC process, so

that's part of the process.

MS. RIGBY: For the military.

MR. JONES: Yes, it is.

MS. RIGBY: Okay.

MR. HOXENG: But basically the federal

government looks at towers that are 200 feet

as being benign to the air space. They don't

want them right next to an airport, of course,

which is part of why you have to go through

review, but generally speaking, 199-foot tower

would not even require a -- if I were not a

broadcaster or if it was not a cell tower, if

it was like a receiving tower for TV or

something like that, you wouldn't even be

required to get FCC permission, but because

it's a transmitter tower I would have to get

permission anyway, even though it's only 199

feet.

MS. RIGBY: That's all.

MR. RIGBY: If I might, I have one

question.

MR. SMITH: Yes, sir.

MR. RIGBY: Mr. Hoxeng, I would like for

you to clarify. We offered a spreadsheet that
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shows the various locations for cells. How

was that prepared, or did you prepare it or

have your design team prepare that for you?

MR. HOXENG: I am the design team. Yes, I

should have spoken to that for a moment. So

in the process of making our plans for, well,

ultimately how much this is going to cost, you

have to lay out the tower, figure out the size

of the wires that connect things and then it

normally goes to tower engineers and they

design how thick the individual steel has to

be at every height, so they have to

reinforce -- well, not reinforce, because it's

a new build. They have to build the steel

thick enough at each particular location as

you go up the tower, to support the actual

antennas you will have on the tower. It has

to do with wind loading as well as downward

loading.

So this is the layout that I did earlier

this year and then color coded for you all

yesterday. I prepared it and it's -- I could

answer any questions. It's pretty technical,

but basically it's just the layout. It's like

the map for how the tower is going to load.
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The other thing I think I should say is

that all the maps -- well, you didn't take the

maps. Everything that has been presented to

you, I prepared personally.

MR. RIGBY: And there is a site plan as

part of the application. It might be a little

difficult to see, but the actual tower

location would be at the northwest corner

right up -- but meeting, of course, the County

setback, up as close to Interstate 10,

basically, and that property line as it can

get and meet the setbacks. It's up in the

northwest corner of that property near the

interstate.

MR. HOXENG: But to be specific we are

well within the setbacks. We're not right on

the setback.

MR. RIGBY: Thank you.

MR. SMITH: Does staff have any questions?

MR. HOLMER: No, not at this time.

MR. SMITH: Thank you, sir.

MR. HOXENG: Thank you.

MR. SMITH: Will staff make your

presentation.

(Presentation by Andrew Holmer, previously
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sworn.)

MR. HOLMER: Yes, sir. Again this is

Conditional Use Case CU-2015-03, 7251

Plantation Road. This is a conditional use

approval to construct 199-foot commercial

communication tower within 500 feet of a

residential zoning district.

(Presentation of Maps and Photographs.)

MR. HOLMER: This is the location map.

You will see the parcel outlined in red. The

500-foot radius map showing the zoning on site

as C-2 and to the north you see residential

zoning. Now, from measurement off of the

County's GIS, the distance from the

approximate tower location to the residential

zoning, as we would consider it where the

parcel line begins there on the residential,

is 445 feet. The distance to the nearest

residence is 750 feet. I'm going to get into

why that's important, here in a minute.

The Future Land Use on site is commercial.

The aerial map of the site. The public

hearing sign posted on site.

This is looking north into the site from

Plantation. This is looking north across
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Plantation. As you can see there to the left

side of the building, which is going to be the

western side, that's back there in the back

where the tower is going to be going.

Here I have an overall site plan. One

point I want to point out on here is the

amount of parking. This was formerly a

restaurant and it had met the parking

requirements for a restaurant, which are much

more than the current use.

And the approximate tower location. Mind

you, the foundation of this, the supports are

going to be a bit larger than what I've

circled there.

As to the staff findings, the requested

conditional use, because our LDC, the part on

communication towers mentions setbacks from

residential zoning, and in that it says that

all commercial communication towers, which

exceed 150 feet in height or in districts

where those towers are allowed and/or are

located within 500 feet of a residential area,

those are considered conditional uses, which

is why we're here for both of those items.

As to the first criterion, On-Site
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Circulation, the property in question has

ample parking for the land use and is accessed

by driveways connecting to Plantation Road.

Criterion (2), Nuisance. Staff does not

find any anticipated nuisances associated with

the proposed use.

Criterion (3), Solid Waste. Solid waste

service will not be necessary for this use.

Criterion (4) Utilities. Any necessary

utilities will be provided by the applicant.

Criterion (5) Buffers. The proposed use

must meet any buffering requirements imposed

during the site plan review process.

Criterion (6), which is Signs. Any

signage associated with the proposed use must

meet the requirements of the Land Development

Code.

Criterion (7), Environmental Impact. The

proposed use must comply with any

environmental standards imposed during the

site plan review process.

Criterion (8) Neighborhood Impact. The

proposed use will be compatible with the

surrounding heavy commercial zoning.

Residential zoning within 500 feet just to the
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north across Interstate 10 and impacts on that

residential zoned area will be minimized by

distance and existing interstate right-of-way.

Criterion (9) Other Requirements of the

Code. As was mentioned several times

previously, Chapter 7 Section 18 of our Land

Development Code covers commercial

communication towers. The proposed use must

meet all the requirements of that section and

any other standards imposed in the site plan

review process. The applicant has provided

compliance with FCC, FAA and County Emergency

Management Service requirements. He's

provided coverage maps for the towers and

collocation information as required for

conditional use approval.

Recommendation. Staff finds the proposed

use can meet all the required criteria and

recommends approval of the proposed

conditional use with the following condition:

The project must meet all conditions imposed

through the site plan review process.

MR. SMITH: Does the Board have any

questions for staff?

MR. HOLMER: One more thing from staff's
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standpoint. I would like to, second of all, I

guess, third, the mention of this idea of

emissions. Our Land Development Code tells

us, the staff, what we are to address and what

we're not to address. In this case we're

addressing the use here, the use of the tower,

the location from the residential zoning line

and the height. Our code does not allow us to

go into anything about emissions as long as it

meets FCC approval. So I'm sure, in addition

to the applicant and his agent, staff will be

objecting to any testimony that falls outside

what this Board is here to hear today.

MR. SMITH: Does the applicant have any

questions of staff? Seeing none, we will now

begin with our speakers. And again, we'll ask

you to come forward and be sworn in.

MR. RIGBY: Mr. Smith, may I ask

Mr. Hoxeng to come up because there's a

question a Board member asked about previous

tower and you've got these coverage maps. I

think it will help if he goes into a little

more detail about what this tower is really

doing in two functions. One is in, I'm going

to call it the day-to-day transmission and
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operation of his station, and then the

coverage maps, which he'll explain, which I

believe really are in the emergency backup

setting. I think that will help the Board

understand this whole project a little bit

better.

MR. HOLMER: And that's a good point I

would like to address to Ms. Rigby. You had

asked about the Navy. That's going to be

under our review. Keep in mind for anyone

flying in the area, towers that are out there

and permitted through the FAA and FCC are

considered obstacles that they're aware of.

Just so you know, I did some research on my

own. To the north of this tower, 4,000 feet

north of this, just north of Olive Road and in

line is a 300 foot tower, and 1,500 feet to

the south and once again in line, is a 146

tower, so there's already obstacles in that

way.

MR. BRYAN: If I could point out as a

former Navy pilot, that the Navy and the other

armed forces when they fly, are supported by

the FAA. The FAA is responsible for putting

out the publications, maps, charts, et cetera,
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as well as notices to airmen when they're

subject to deviations and variations that are

required. So as stated, it's perfectly

rational that when FAA grants approval they

coordinate that and communicate that to

everybody who flies in the area.

MR. SMITH: Thank you, sir.

MR. HOXENG: Dave Hoxeng, again. Yeah, I

probably wasn't as clear as I could have been.

So this tower, the three uses that we talked

about. One is the microwave connections to

both of our main tall towers, one for News

Radio 1620 and one for Cat Country 98.7, the

backup transmitters for both stations for

emergencies, and then cell tower space.

MR. HOXENG: Currently our -- Cat Country

97 is live from 5:00 in the morning until

midnight and presently all of our online

personalities have to drive up to the tower in

Alabama to perform on the radio. We don't

have a connection between the two buildings.

This tower will give us the connection so that

we can actually use the studios we have on

Plantation Road as they were intended.

Everything was fine until that interchange



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

36

got built, which, not being from here, I

wasn't aware of and so this tower answers that

connectivity problem between Plantation Road

and our tall tower, almost 1,000 foot tower in

Alabama.

Any questions? Thank you.

MR. SMITH: Thank you.

Speakers, as I call you, please come

forward and be sworn in, and again, we ask you

to limit your talking points unless you're

being questioned, to three minutes, and we

appreciate that.

Michael McVay. Good morning.

(Michael McVay sworn.)

MR. McVAY: Good morning. My name is

Michael McVay. I'm an accountant here in

Pensacola, Florida. I've got several clients

in the area of the actual proposed tower at

Plantation Road. I do come up with several

objections to it and I wish I could voice

those opinions now.

MR. RIGBY: Mr. Chairman, I'm going to

object to this witness testifying about what

other people might have told him or his

clients might have had to say. Again, he
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needs to testify from personal knowledge, not

imparting, if you will, a survey of other

people and I would object to any testimony.

MR. McVAY: I do have my own research.

Thank you.

MR. SMITH: Thank you.

MR. McVAY: First of all, with several

clients in the area University Mall has become

a great place now, you know. It's beautiful.

The aesthetic part of University Mall is great

now. I would think that this tower would

definitely take away from that.

Along with -- I know we talked about

transmissions, but if you do your research on

it, that is not actually 100 percent true is

what my investigation is. There is still

controversy out there with the radio

transmissions.

MR. HOLMER: Once again, we've got to go

with the objection, we're not going there.

The code doesn't allow that.

MR. McVAY: Well, that's my opinion and

research, so I just wanted to bring it up to

you.

Property values, they have been known to
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drop in the area.

MR. HOLMER: Objection. Are you a

property appraiser?

MR. McVAY: No, I'm not.

MR. HOLMER: The board can only accept

opinion testimony from someone who is

recognized as an expert witness.

MR. McVAY: Interesting.

Hurricanes. There have been known towers

that do topple over during hurricanes,

depending on the strength. That is a fact.

I would just ask that the residences of

the area, the businesses in the area, at least

have their opinion heard of their objections

of this 199-foot tower. I would like to

interject also that the signage on most of my

clients are restricted to a lot less than

that. Do we really want 199-foot tower

sitting at the center of great piece of parcel

in our community?

Thank you very much.

MR. SMITH: Any questions of the speaker

by the Board?

Any questions by the staff?

MR. HOLMER: Just a statement. The public
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is notified per our Land Development Code.

This is a public meeting and that's why this

Board exists, and the development review

process is also an open public meeting.

MR. JONES: Also, we do want to make it

clear that in this forum we do allow the

public to speak as it pertains to matters.

Your opinion can be heard with the

understanding that it is just your opinion.

We don't want you to feel like I came and they

don't want to hear it. It's a quasi-judicial

hearing. Your opinion -- everyone has the

right to be heard, but when it comes to

matters of law, as Mr. Rigby stated on those

FAA rules, we're not -- and I believe that the

Board is aware of that, so that's the only

thing, but your opinions --

MR. McVAY: I understand. I was wanting

to voice my opinion. Thank you.

MR. SMITH: That's good. Thank you very

much.

Kenneth Whalen.

(Kenneth Whalen sworn.)

MR. WHALEN: I would like to voice my

concern as a resident.
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MR. SMITH: State your address, Kenneth.

MR. WHALEN: 1325 Atwood. As being a

resident of the area and having a child, I

have a child and a niece, I have concerns, I

guess it's an opinion, of the radioactive

whatever it puts off on the towers.

MR. HOLMER: Once again, I'm sorry.

MR. WHALEN: I mean, I understand we can't

dispute that. I just want to express my

opinions and the concerns that I have for my

children and being in that area and other

residents of the area, we have concern with.

And also as that being in the area having

a 200 foot tower sticking in the air, I mean,

you can't dispute property values or none of

that. I'm not an expert, so. Just I have

concerns with it for my children.

MR. SMITH: Thank you, sir. Board, any

questions of the speaker?

Staff, any questions?

MR. HOLMER: No, sir.

MR. SMITH: Thank you, sir.

Charles Noble.

(Charles Noble sworn.)

MR. NOBLE: I'm also a resident.
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MR. JONES: Yes, sir, please get closer to

the mike so that we can make sure --

MR. SMITH: And state your address.

MR. NOBLE: I'm also a resident at 1325

Atwood. I come up here sharing the same

concerns as far as the harmful effects that

could come from the tower. It's mostly just

my opinion. Just in case a hurricane or

anything was to come in the area, the danger

it would pose to the surrounding residents.

Also the electrical magnetic radiation, the

ground levels of it, which they say we're not

really -- I'll just state my opinion.

Overall, just the overall health of the

residents in the surrounding area. I just

wanted to come out and show my public support.

MR. SMITH: Thank you very much.

Board, any questions of the speaker?

Staff, any questions of the speaker?

Applicant, any questions of the speaker?

Thank you very much.

Shontelle Brown.

(Shontelle Brown sworn.)

MS. BROWN: Hi. I also live at 1325

Atwood. I also work at Burlington Coat
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Factory that's in the University Mall area and

I am -- I have a lot of health problems and I

know I am often, as well as some of the people

that work with me, I have looked up some of

the health and I had lung cancer, as well, and

I saw there's a one percent, but just like

there's a one percent that I'm a 27-year-old

that had lung cancer and cervical cancer and a

mini stroke, there's that one percent. We

have kids. We have pregnant women. We have

mothers that come in and out of the store

where this tower is going to be built. And I

know there's just that one percent, but, I

mean, there are sick people like me that shop

in this place, that go around there. I'm just

voicing my concern. There's a lot of, you

know, neurological, cancer, you know, all

kinds of different stuff and I just don't see

the point in -- there's a lot of towers and I

understand that. And Cat Country, I love Cat

Country, but it's just an eyesore and all the

risks, including me, while I'm working there.

MR. SMITH: Thank you.

Board, any questions of the speaker?

Staff, any questions of the speaker.
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MR. HOLMER: No, sir.

MR. SMITH: Applicant, any questions of

the speaker?

Thank you very much.

Teri Wyatt.

(Teri Wyatt sworn.)

MS. WYATT: I also live at 1325 Atwood

Drive, and like the others, I'm sharing the

same concerns about my health and my

grandchildren's health. I'm just worried if

that tower is built there, also with the

weather, I'm just -- I'm not in favor of

having that built.

MR. SMITH: Thank you, ma'am.

Board, any questions of the speaker?

Staff, any questions?

MR. HOLMER: No, sir.

MR. SMITH: Applicant, any questions?

Thank you very much.

MS. WYATT: Thank you.

MR. SMITH: Julia Ferris.

(Julia Ferris sworn.)

MS. FERRIS: Yes, I'm Julia Ferris. I'm

the general manager of Main Stay Suites, which

is located at 7230 Plantation Road. We are
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one business down from Cat Country and we are

100 percent in favor of the building of the

tower.

MR. SMITH: Any questions from the Board?

Staff?

Applicant?

Thank you very much.

Jamila Doxy.

(Jamila Doxy sworn.)

MS. DOXY: Hi. I'm a resident at 1857

Atwood Drive and I am from Illinois. I just

moved here about in March, but Pensacola is so

beautiful to me. But I think building a tower

would be a big eyesore. I'm also concerned

about the health of the children in the area,

also. So I'm not in favor of the tower.

MR. SMITH: Thank very much. Any

questions from the Board?

From the staff?

MR. HOLMER: No, sir.

MR. SMITH: From the applicant?

Thank you very much.

Nathan Smith.

(Nathan Smith sworn.)

MR. NATHAN SMITH: My address is 905 Kenny



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

45

Drive and I am in support of the conditional

use of this tower.

MR. SMITH: Thank you. Any questions from

the Board?

Staff?

Applicant?

Thank you, Mr. Smith.

Kerry Schultz, Kerry Anne Schultz.

MS. RIGBY: She's an attorney.

MS. SCHULTZ: Good morning, fellow Board

members, Kerry Anne Schultz, a local attorney.

I have the pleasure of representing the

neighbor next door, which is Family Funeral

and Cremation.

I'm going to go through some of the

criteria. There's a reason why I do that.

There's a reason why the Land Development Code

only supports 150 feet. There's a reason for

that, safety concerns and other things. These

laws are not just put in place gently without

taking into consideration the effects on the

neighborhood, the impact to the environment

and the all criterion that's required for a

conditional use is taken into consideration

when the law is implemented and codified.
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The applicant here, today, is seeking to

increase this by 49 feet. It's completely

based on financial interests of the applicant,

which is unnecessary. 150 feet is

satisfactory. The radio station has been

there for quite some time and it's obviously

used their purpose.

You've heard testimony today from several

neighbors, both business and residential, that

are adamantly opposed to this. We are, as

well as, adamantly opposed.

I would like to offer into evidence,

although these individuals could not be here

today, we do have a petition signed by

business owners and neighbors within the 500

feet that have signed a petition saying that

they're just opposed to it. While I recognize

the law that they cannot speak before the

County Commissioners unless they preserve

that, this is just further evidence to show

that the neighborhood within the 500 feet is

adamantly opposed to this increase of 49 feet

to increase it to 199 feet, of that tower,

that I would like to offer.

MR. RIGBY: Mr. Chairman, I would object.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

47

Again, Ms. Schultz knows this doesn't go to

the County Commission. There's no question

about who gets to speak.

Number two, she knows that Florida law

does not allow petitions of this to be offered

in quasi-judicial hearings to be considered.

And so, again, I think it's just inappropriate

that she took this approach to provide that

information to you, and I would object to your

consideration.

MR. SMITH: Board, is there any desire --

having heard the testimony from both parties,

is there any desire to move to accept these

petitions into evidence? Seeing none.

MS. SCHULTZ: We have discussed this with

82 people in the area that are adamantly

opposed to this increase. There is no reason

for that.

Let's go on to the criteria. First of

all, the applicant has to know that all

criteria is satisfied and even though the

staff comments have shown that they can meet

those, we can show you why that that cannot be

met and we're asking you to vote against this

today.
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Number one is nuisance. There will be

potentially noise and harmful effects. While

I recognize the federal law regarding

emissions, that statute was stopped and the

rest of the statute was not read to this

honorable Board with respect to that. There

are other neighbors, including my client,

that's very concerned about any radioactivity

regarding any towers. It doesn't take a

rocket scientist -- and I'm not a medical

professional and I'm also not an engineer or

scientist before you -- I'm simply a lawyer,

but there is concern regarding radioactivity.

We've got 150 feet. Let's keep it at 150

feet. There's no reason to increase this.

It's a nuisance.

In addition to nuisance, 199 feet, let's

look at the hurricane. The applicant

continues to press upon this Board that it's

essential for communications during a

hurricane. The last large hurricane we had

was Hurricane Ivan in 2004 and Dennis in 2005.

Communication was properly fine. There was no

issue with communication, whatsoever. The

County did a fabulous job with its management
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in that type of situation, and there's no

issue with respect to that.

We're more concerned with this 199-foot

tower topping over the interstate, causing

debris and steel to be all over the area,

including surrounding neighbors and affecting

them. With wind capacity as they are in

hurricanes, that is troubling to my client.

We don't have an expert here today to state

that a 199 feet versus 150 feet toppling over

tower would cause -- common sense clearly

dictates that that would a concern. That is a

nuisance and that is a criteria that we

believe that the applicant cannot satisfy.

The other concern is buffers. While I

recognize that a site plan will be considered,

if you really look at -- we have photographs.

If I can go ahead and have you look at the

photographs that were taken just few days ago

by my client to show that there is not a

buffer. Although the applicant -- you've seen

photographs on there that show that when you

look at behind the property of where the tower

is actually proposed to be situated, there is

not a buffer there. While I do recognize that
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the applicant could create a buffer, to the

extent that this was passed, right now there

is not proper landscape there to show that

between the back of the property where the

proposed -- which would currently meet the

Land Development Code. So it's our position

that under the current Land Development Code

the buffer area that is required, including

this purported eight foot fence, does not

exist at this time, and we believe that they

cannot meet the buffer requirements between

that.

Additionally, the environmental impact,

while there does not appear to wetlands bodies

of water, storm management may be a concern.

I have not seen the report that this tower

being on an asphalt parking lot will create

any issues to the subterranean with stormwater

management, but that could be a concern. I

think that this needs to be further explored,

so I'm asking you to, on that basis, look at

that as an issue that may need more testimony

or more evidence with respect to potential

effects on stormwater management and other

issues relating to environmental concerns.
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The biggest one is neighborhood impact.

It's obvious today, you've heard testimony

from others, we have discussed this with other

people. My client especially, the neighboring

property is very, very concerned about the

neighborhood impact. It's interesting because

we came before this Honorable Board, which was

a different Board, of some of you members,

regarding my client's request in the C-2 area

for a cinerator that would be housed in an

accessory building for cremations, which is

already happening in C-2. It's just my client

was denied that opportunity, unfortunately.

That was adamantly opposed by the applicant

and that applicant, during that testimony,

determined that this was not a heavy C-2 area.

Now they're arguing it is heavy C-2 and that

we should support 49 feet of an increase on a

tower. It just doesn't make sense. It's not

logical and it's not rational.

The neighborhood impact is very serious.

You've heard from neighbors. It doesn't

matter. The interstate may divide, but those

neighbors have concerns. How would you like

to look out your window and see not only 150
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feet, which the law already allows, which the

applicant has, but another 199 feet. Why is

it necessary? You've heard from neighbors

discussing that. You've heard from people at

the mall that are extremely concerned about

this. Yes, this area has revitalized itself.

It's beautiful and the mall has brought a lot

of business, a lot of restaurants. My

client's funeral home, which was just a

delipidated restaurant, to some extent, and a

restaurant that didn't exist for quite some

time, is now a beautiful funeral home that

provides tremendous service to our county.

Based on those criterion, without having

to get into emissions and the federal statute

and all of that, based on common sense and

based on the client's concerns, as well as

other neighbors, we're asking this Honorable

Board to deny this request. The applicant can

use the 150-foot tower that it currently has

for communications. 199 feet is just

unacceptable. It poses a safety risk. It's a

nuisance and it's not supported by the other

neighbors. Thank you for your time.

MR. SMITH: I would ask the Board if they
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have any questions of the speaker.

MR. STROMQUIST: I have one. You made the

statement that there were no communication

problems after Ivan. I was in emergency

management during Ivan and we had massive

communication problems, and I know that for a

fact, so where are you getting your

information?

MS. SCHULTZ: Just having -- living in

this area and having clients that are also in

the communication industry. Some of them have

advised me that they really didn't have

issues. The radio station was able to

communicate.

I've been appointed by the governor, I'm

on Volunteer Florida, that deals with this in

this area. So I'm the commissioner in this

area for those emergency management -- i was

not appointed at the time in 2004. We've

looked at those studies, and based on those

studies the County did everything they

possibly could with the communication they had

available to help those in need. So while

communication may not have been full speed,

there was communication. There's no evidence
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to support that a 199-foot tower is going to

provide better communication than a 150-foot

tower. I think the other concerns outweigh

the benefit of any better use of

communication. There's other radio

communication providers in the area that may

be competitive to the applicant. However, I

mean, this is just a business decision that

the applicant has made under the guise that,

hey, it can help us during a hurricane. Well,

we don't know what will help us in a

hurricane. We don't know if the 199-foot

tower will be existing and standing up and

operational post hurricane wind driven speed

winds.

MR. STROMQUIST: Just for your

information, none of the County Nextel phones

worked for a couple of weeks after Ivan. They

had to come in and put in a new communication

system.

MS. SCHULTZ: I don't know if they did

work or did not work.

MR. SMITH: Any other questions from the

Board?

Any questions from the staff?
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MR. HOLMER: No, sir.

MR. SMITH: Applicant.

MR. RIGBY: I have one question of

Ms. Schultz.

Ms. Schultz, I want to show you a

photograph, and your client, is it Family

Funeral and Cremation?

MS. SCHULTZ: Yes, that's correct,

Mr. Rigby.

MR. RIGBY: And does this photograph

depict their sign in front of their building?

MS. SCHULTZ: First of all --

MR. RIGBY: Does it?

MS. SCHULTZ: I would like to object to

this photograph. Can you tell me who took the

photograph? Let's go ahead and do the --

let's go ahead and verify the authenticity of

the photograph.

MR. RIGBY: You've been out there. You

can verify it yourself, and if you don't know,

then tell us you don't know if that's your

client's sign.

MS. SCHULTZ: This sign, right here?

MR. RIGBY: Yes.

MS. SCHULTZ: My client has a larger sign
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on the property.

MR. RIGBY: Well, again, if you don't

know, just tell us you don't know, and I'll

ask somebody else.

MS. SCHULTZ: I don't know if I've

actually seen this sign.

MR. RIGBY: Very well. Thank you.

MR. JONES: I want to say something to

address the Board as far as the wind rating

system. Every structure like that definitely

-- the building code has a wind rating system

that they've got to meet. All of those

standards, wind load, those things will be

addressed, the building code, the wind

velocity, wind speed before they even begin

construction. There is a system for as far as

the wind rating of those structures of that

magnitude.

MR. SMITH: Kevin Watts.

(Kevin Watts sworn.)

MR. WATTS: Good morning, Board. My name

is Kevin Watts. I am the funeral director and

manager at Family Funeral and Cremation. I

just want to go on the record saying I am

opposed to the tower. And the following
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points that I want to bring up are my opinion:

The aesthetics. Unlike a radio station

our business relies on the public using our

building and foot traffic coming into our

building for services provided on a daily

basis.

In my opinion, property values -- the

tower is going to provide an eyesore that will

detract from the appearance and value of our

property located next door at 7253 Plantation

Road.

In any opinion, health factors. Years of

documented facts relating to health factors,

radio frequency radiation, leukemia, uterine

cancer, breast cancer, as well as cardiac,

reproductive and neurological health issues.

In my personal opinion, all this talk of

towers falling in strong winds in hurricane

conditions, that scares me in regards to

falling on our building, our professional

vehicles parked next door or onto the vehicles

traveling down the interstate causing a chain

reaction accident disaster.

Thank you for your time.

MR. SMITH: Thank you, sir. Any questions
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from the Board?

MR. BRYAN: I have one. I'm just curious,

sir, with respect to the aesthetics, your

customers or clients coming to your

establishment, it's your feeling, and I'm only

speaking for your customers, that they would

be able to discern and negatively view a

199-foot tower versus a 150-foot tower, which

would be authorized under the building code?

MR. WATTS: Yes, sir.

MR. BRYAN: That extra 49 feet would be

detrimental to your business?

MR. WATTS: Any feet is going to be

detrimental to our business. The extra 49

will be more detrimental.

MR. BRYAN: Thank you.

MR. SMITH: Any questions by staff?

MR. HOLMER: No, sir.

MR. SMITH: Applicant.

Mark McMillen.

(Mark McMillen sworn.)

MR. McMillin: Good morning. My name is

Mark McMillen. I live at 10917 Bridge Creek

Drive, and I would like to state that I'm

opposed to this tower. In hearing the
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testimony here, I want everybody to know

there's not a tower there. It seems like

there's some discussions about whether there's

a tower there. There's not a tower there.

I know that we don't want to talk about

the frequencies and stuff. There are many

studies that can be looked up and talk about

those type of things. My major concern is

with the aesthetics and possibility of it

falling on us or the interstate.

We talked about Hurricane Ivan and the

issues with being able to communicate. What

about the massive traffic and everything.

Remember all the traffic issues during

Hurricane Ivan. If that thing fell on the

interstate and onto a federal highway with all

the problems we have with Interstate 10 and

the bridge there, we could have some real

issues.

That's just basically what I have. Like I

said, there's not a tower there and it's very

close to the next door building and

interstate. I think the gentleman spoke about

when he put -- the building was there and the

interchange hadn't been built yet and now it
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is and it's very close to the back of their

building, so I'm not really even sure where

they can put it back there. But to me, that

would be a major concern. That's about all I

have.

MR. SMITH: Thank you, sir. Questions

from the Board?

From the staff?

MR. HOLMER: No, sir.

MR. SMITH: From the applicant?

MR. RIGBY: No, sir.

MR. SMITH: Thank you, sir.

Chris Jensen.

(Chris Jensen sworn.)

MR. JENSEN: Good morning, Board. My name

is Chris Jensen. I own the property at 7253

Plantation Road, which is directly adjacent to

where they want to erect this tower.

The first thing I would like to ask the

Board is since I'm so closely affected by

that, could I please have a few extra minutes

to go through my suggestions here?

MR. SMITH: Sure.

MR. JENSEN: First off, I would like to

say, you know, as far as the emissions,
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everybody keeps objecting, but no one has read

the actual act. I was on the phone yesterday

with the FCC. The FCC Act says the Board

cannot solely base their denial upon

emissions. It doesn't mean it can't be part

of it.

Also, you know, it seems that y'all have

been extremely misled by staff and the

applicant, I mean extremely misled. If I

looked through this stuff -- you know, the

applicant made the comment that they're

governed by the FCC and so forth and, you

know, they've got all these approvals. The

FCC has nothing on file with them, absolutely

nothing. You can go to the FCC website. I

put every name in there under the sun and

talked to them yesterday. They don't even

have an application at this time. There is

nothing with the FCC. If there was something

approved back in '06, maybe there was, maybe

there wasn't, who knows. But if he didn't

need your approval, then they wouldn't be

here. The FCC says that you can do the

approval based on your local authorities only

if the local authorities give their blessing.
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Okay?

Mr. Hoxeng himself mentioned several times

about the hurricanes. You know, keep in mind

about the hurricanes. I mean that's a

legitimate concern with something 199 feet in

the air. You know, everybody talks about well

150 feet is already approved. I understand

that. When they apply for that permit I can

assure you I will vigorously be after that

when they apply for that permit, if they do,

for 150 feet.

Let's talk about some of these things on

the criteria. In one part of it, you know,

it's going to hold cellular towers, radio

heads and things of that nature. If you read

up on that stuff, I mean, that's really just a

money making thing for Mr. Hoxeng. You know,

he's going to rent space on this tower to all

sorts of different places. I mean, there's a

reason why his tower now is over in Alabama.

Towers are meant to be out away from

everything. I mean, this thing is a public

danger. It is a nuisance.

Other harmful effects. You know they say

it can't solely be. It doesn't have to be
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solely be based on that, but it certainly is

worth talking about. It is a real concern.

I've got studies here signed by 50, 60, 70

doctors.

You know, another thing that staff said is

they don't find any anticipated nuisances. I

mean -- I mean that's a visual nuisance if

I've ever seen one. I mean, that's an

absolute visual nuisance. You know, to

everybody, not only us, everybody in the area,

everybody coming to our town, when they come

down I-10 or I-110 or something, I mean, that

is a visual nuisance.

Also, you know, I would think that the EPA

would have something to do with this. You

know, the EPA would -- I don't see anything

mentioned in here, but you think that you

would need an air permit from the EPA to do

something like this. If this is going to go

forward, I mean, I think we need a complete

study of exactly what the effects are by

somebody that knows a whole lot more than I do

or any of us probably in this room. To my

knowledge, we don't have any doctors of

environmental, engineering or anything in here
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today. If we did, I think they would tell you

a whole different thing.

The harmful effects, you know, under

nuisance, it is known that these things

interfere with telephones, computers and so

forth. I mean, business nowadays is driven by

that stuff. You know, we don't need that next

door.

Also, I don't know if this applies, staff

would have to let me know, but I would think

that you've got to spend a certain amount on

ADA requirements if you're going to improve

the facility. It says right here the tower is

an upgrade. Well, if the tower is an upgrade,

the code clearly says that if you're going to

upgrade your facility you've to spend a

certain percentage on ADA requirements. I

don't see that mentioned anywhere. I would

certainly like that to get addressed.

The picture, number five there, buffers,

it says the property is fully landscaped.

I've got pictures that were taken just

yesterday. There's absolutely no landscaping

anywhere in between my property, his property.

In between the back where this tower is
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supposedly going to go and the interstate,

there is a chain link fence. That's it.

Also, staff themselves have testified

before this Board, themselves, saying this

isn't an industrial area, this is nothing to

do with an industrial area. Now they're

calling it, not only industrial, but heavy

industrial. I mean, the applicant has said

the same thing. Mr. Rigby has been up here

himself saying it's not an industrial area.

Now it's a heavy industrial area. I mean,

come on. You can stand there and the picture

shows, you stand right at the front of this

place, right across the street there's a

restaurant. There's a new bar right there.

There's hotels right over the thing -- across

the street that way. You know, they talked

about, well, the interstate is a buffer. I

mean that's flat. I don't know what kind of

buffer that is. You know, this thing is 199

feet in the air. I don't see how the

interstate can be a buffer.

These houses and these people that live

right here are within 500 feet. The code

clearly says within 500 feet you've got a have
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a conditional use. I think you should

absolutely consider that.

Some of these other things here that I was

looking at, you know, the environment,

environmental impact. I have studies here.

Again, the code does say your decision can't

solely be based on radiation, but it says

nothing to the effect that that can't be part

of it.

So you're not getting the whole story.

You're absolutely not getting the whole story

from staff or from the applicant and I think

you should really look at it really hard.

The sign limits in the area are 50 feet.

Fifty feet is the sign limits in the area.

You know, why would we want something 199 feet

there. If you look at the hotels and the

restaurants in the area, there's probably

1,000 people that spend over eight, nine hours

a day in this general area. They say, well,

nobody is living there. How long do you

really stay at your house? I mean, what are

you there, ten, twelve hours a day maybe?

There's well over 1,000 people that spend that

much time there.
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Most of these radio towers, I do believe,

should be out in the middle of nowhere. I

mean, that's just a given fact. If a

hurricane blows one of these things down,

you're going to have a major problem in your

hands if that thing goes across the interstate

and the traffic is backed up and everybody is

trying to get out of town. I think there

could seriously be serious consequences to the

County, if something like that were going to

happen. You know, your whole thing is based

on what ifs. I get it. Yeah, there's

safeguards to protect that thing from falling

down. I get it. I understand that, but that

doesn't mean it couldn't happen.

And as far as the ill effects and so forth

from the environment or from the radio waves,

I think if there's any chance you're putting

not even one citizen in any piece of danger

whatsoever it is your job to protect the

citizens.

One last thing, I am not a real estate

agent, I'll tell you right off the bat, but I

have plenty of studies right here that are

done by professional real estate agents and
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doctors. 94 percent of people polled would

not want this thing next door to them and if

they went to buy something next door to them

it would seriously affect what they're willing

to pay for it. Will it affect real estate

values? Absolutely it will. Ask yourself

that question.

MR. HOLMER: Unless you're an appraiser,

they can't take that.

MR. JENSEN: I've got a study right here,

if you would like to see it.

MR. HOLMER: It's the Board's pleasure.

MR. JENSEN: Again, I think the Board has

been extremely misled by staff and also by the

applicant, so I encourage you to do your own

research, look at it and, I mean, a lot of

these things here today are opinions, but

that's what you're here for. I mean,

otherwise we wouldn't be before the Board. If

they didn't need your approval, they wouldn't

be here. They definitely need your approval.

There's no buffers, there's no anything here.

This thing doesn't belong here. I think you

should absolutely keep that in mind and ask

yourself the question. Would you want to be
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next door to it?

MR. SMITH: Board members, any questions

of the speaker.

MR. STROMQUIST: I have one question. You

keep bringing up we're being misled by staff.

We depend on our staff, and I don't see where

they were misleading us at all, and they're

the experts in this. They do this all the

time. You know, they give us the facts. We

have to go by the facts that they give us.

There is no facts that they're putting out

that are untrue. You know, they don't give us

bad information. They just give us the facts

that they can give us according to the Land

Development Code and what they're allowed to

tell us.

They don't go on a campaign for anybody

that comes in with an application. They're

strictly here to support the Board of

Adjustment and to give us their

Findings-of-Fact.

MR. JENSEN: Yes, sir.

MR. JONES: Mr. Stromquist, thank you for

that. If Mr. Jensen has any, any concerns

that he may see where staff is not giving
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adequate information, as the director I will

be glad to talk to him, as he knows before.

We have had many discussions with Mr. Jensen

on other issues, so he's aware of my open door

policy to sit down and discuss these matters.

If he can present us with the information, we

would be glad to review it. But as

Mr. Stromquist stated, we are here to provide

you with the facts. Everybody may not like

the facts that we present, but it is the facts

and we do that respectfully and carefully.

MS. HUAL: I just wanted to interject for

the Board's benefit. I'm sure you've all

reviewed Article 7, Section 7.18.00 relating

to commercial communication towers which is

referenced in the criterion. The provision

that is being discussed is sub J, relating to

emissions and it states: No location for

placement, construction or modification of a

commercial communication tower or

communication antenna shall be regulated on

the basis of the environmental effects of

radio frequency emissions to the extent that

commercial communication towers and antenna

comply with the FCC regulation concerning such
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emissions. And that was a "shall".

MR. JENSEN: If I may respond to those

things, I mean, I listened, but if you go a

step further it says: Comply with the FCC.

If you look on the FCC's website, the Act is

right on there and it says solely. You cannot

base it solely upon that.

Another thing here, you know, yes, sir, I

appreciate what you say that staff does their

work and staff generally does a pretty good

job, but in the beginning of this it was asked

has anybody been out there? No. No one has

been out there. No one really knows what's

going on here.

And I can easily point to something that

absolutely can be proven extremely easy.

Criterion Number (8), Findings-of-Fact from

the staff: The proposed use will be

compatible within the surrounding heavy

industrial zoning.

That's what the staff told you. Staff has

testified under oath right here in this very

room that that is not heavy industrial zoning.

MR. JONES: Mr. Jensen, could you give us

an opportunity to respond?
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MR. JENSEN: I mean, it says it right here

in black and white.

MR. JONES: Could you give us an

opportunity to respond.

MR. JENSEN: It says it right here in

black and white, guys. You've got it right in

front of you, Number (8). Please look at it.

MR. JONES: Respectfully.

MR. STROMQUIST: I don't see industrial in

there anywhere.

THE WITNESS: Heavy commercial zoning.

MR. SMITH: Point of order.

MR. HOLMER: Staff hasn't had a chance --

I have a statement and a question of the

witness.

MR. SMITH: All right.

MR. HOLMER: First, my statement. You can

see there in black and white, as you said,

that staff, in fact, referred to this as

commercial zoning, not industrial in any way,

shape or form. Although the zoning does allow

for light industrial we were referring to the

commercial nature of it.

Now, there's been a question of

development standards. Once again, this
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project does have to go through development

review. These things will get addressed at

that time.

You mentioned several times -- here comes

the question. You mentioned several times

that the tower, any tower, is going to be a

nuisance there, it's going to be a visual

nuisance, something that nobody wants near

them and it's going to be some new hazard,

correct? Do I have the gist of that?

MR. JENSEN: What's that? I'm sorry.

MR. HOLMER: I'm sorry. You mentioned

that it's a nuisance having a tower there?

MR. JENSEN: Yes.

MR. HOLMER: And this is some new thing in

the area that's going to cause a problem?

MR. JENSEN: Correct.

MR. HOLMER: Up on the screen, if you

would, that's the photograph I took of our

public hearing sign. And just for

clarification, I'm going to pull it up because

that's in the PowerPoint and you can't see as

well. With this you can zoom in a little bit.

So just to get my reference, that's your sign

there, correct?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

74

MR. JENSEN: I don't have my glasses. I

can't really see that. It appears to be, yes.

MR. HOLMER: Can you tell me what this

metal lattice work structure 260 feet to the

southwest of your front door is?

MR. JENSEN: I mean, I'm no engineer. I

can't even speculate what that is, but I think

it's a power line.

MR. HOLMER: Yes, sir, it is.

MR. JENSEN: I think. And also that's

where the homeless slept across from the hotel

there.

MR. HOLMER: But the structure, I don't

think anybody would disagree, I mean, I could

pull up the street view show you, it is a Gulf

Power high tension line tower connecting to a

number of other ones where the power lines run

along that side of the interstate.

Was that there before this incident? I

mean, has it been there?

MR. JENSEN: I don't know. I would assume

so.

MR. HOLMER: Okay. That's all.

MR. JENSEN: I mean, it's -- yeah, it's

Gulf Power. I know anything new that's gone
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in the area has absolutely gone underground,

even Mr. Hoxeng refers to that.

But I do think you folks should absolutely

look at everything here. You know, some of

the numbers that are given to you and some of

the things that are happening here, it seems

to me that you've been misled a little. I

think you ought to look into it just a little

bit, because it is not heavy zoning.

I also have pictures here that I would

like to show you. The only thing heavy

commercial zoning it looks like in that area

is the applicant's property. I mean, I do

have the pictures.

MR. JONES: And, Mr. Jensen, you've been

stating as you've been speaking -- C-2 zoning

it does allow for industrial type uses.

However, this particular area, it does not

have industrial type uses. So the zoning

itself, it does allow for that, so that is --

now, if you want me to explain it to you I

will be glad to explain it to you. We'll go

through the code completely, but the zoning

and the conditional use criteria, that's the

issue at hand. Whether or not you may feel
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like that is not zoned correctly, that's this

Board's decision. That's for another case.

Staff has done and is doing what the Land

Development Code requires for the zoning, and

presenting to them the Findings-of-Fact based

upon the zoning. All the other issues I will

be glad to sit down with you and your attorney

and our attorney and we will discuss these

matters.

MR. SMITH: Any other questions from the

Board for the speaker?

Any other questions from staff?

MR. HOLMER: No, sir.

MR. SMITH: Questions from the applicant?

MR. HOXENG: No, sir.

MR. SMITH: Thank you, Mr. Jensen.

Does the Board have any questions?

MR. JENSEN: My pictures, no? Does

anybody want to see those?

MR. HOLMER: Yeah, that's at the Board's

pleasure.

MR. JENSEN: I would like to show you what

the area looks like, since everybody says they

haven't seen it.

MR. SMITH: At this point the Chair would
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entertain any motion to accept the film into

evidence.

MR. BRYAN: I'll move to accept those,

please.

MR. SMITH: We have a motion to accept the

film into evidence. Is there a second? The

motion dies for lack of a second.

MR. JENSEN: Thank you.

MR. SMITH: Does the Board have any

questions of the applicant?

MR. BRYAN: I do have some. I must have

lost it a little bit. There's been a lot of

conversation. Would you refresh why the

additional 49 feet is necessary for you to go

through this application process for

conditional use, that otherwise could have

been met by simply compiling with the code at

150 feet?

MR. HOXENG: Yes, sir. Again, I'm Dave

Hoxeng. Mary and I own the radio stations.

If you go to the package that the staff

prepared, there's a map. There's actually two

maps in there. Do y'all have those?

MR. BRYAN: I do now.

MR. HOXENG: Again, this is a multi use
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communication tower and the very top of the

tower will have a microwave, which goes to the

two regular tall towers. Our everyday program

will be fed on those.

MR. BRYAN: I just need a simple answer,

sir. What does this extra 49 feet buy you,

provide for you, accommodate, that otherwise

would not have been met by 150 feet?

MR. HOXENG: So if you look at the two

coverage maps -- do you have both of them

there?

MR. BRYAN: I don't really want to look at

them. I would just like to hear a statement

from you that answers my question.

MR. HOXENG: So the coverage of 150-foot

tower would be 173,701 people, and with the

extra 49 feet it goes up almost 45,000 people

to 218,493, so it gives better coverage during

times of emergency.

MR. BRYAN: Okay. But there is a code

that says 150 that would provide you with a

certain degree of coverage and, therefore,

revenue, I presume. This allows you for

additional revenue because of more coverage,

more advertising dollars it could pull in
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because of people reached, I presume?

MR. HOXENG: No, sir. Our every day

configuration is we broadcast off a 940-foot

tower in Alabama. It's on a 40-acre property.

It's a huge tower. Towers like that can fall

down in hurricanes because of tornadoes,

because they twist them and they fall down.

It's a guy tower. So this is the backup tower

for that tower and also the backup tower for

the tower that's down on Palafox, which was

put out of commission by Hurricane Ivan when

that huge chunk of concrete landed next to us.

So this is back up. It has nothing to do with

revenue.

This tower would only be used for

broadcast after we lost one of our main

towers, for any reason. It could fall down.

We could lose the communications. We could

lose the power.

MR. BRYAN: I understand. I want to ask

again. I guess, I'm still unclear what the 49

feet buys you. So as a backup, in particular,

150-foot backup tower is adequate.

MR. HOXENG: It buys us 26 percent. We

can reach 26 percent more citizens with the
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extra 49 feet.

MR. BRYAN: Okay. That's good enough for

me.

MR. HOLMER: And one extra thing I know

has come up several times. Keep in mind this

conditional use is not a variance. A variance

is based on a need as opposed to a want. A

conditional use you can approach it as a want.

MR. BRYAN: That's a good point. Thank

you.

MR. RIGBY: Mr. Chairman, I would -- and

again, most times I would simply sit down

here, and staff has addressed the accusations

made against staff for misleading this Board.

Those accusations have also been aimed at me,

and my reputation in this business is based

upon what I do and say in front of boards like

you.

And I want to address one issue. Ms. Hual

addressed the County code provision. There's

no reference in there to solely or any of

those comments. I have for you the federal

statute. It's very short. I can read it and

I can pass it out to you. And what this

statute says is: No state or local government
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or instrumentality thereof, may regulate the

placement, construction and modification of

personal wireless service facilities on the

basis of the environmental effects of radio

frequency emissions to the extent that such

facilities comply with the commissions'

regulations concerning such emissions.

If that had said not solely, I would have

told you that. That's the statute, and I have

copies here for every member of the Board, if

you want to see it. And so I wanted to

address that fact that implied that I had in

some fashion led you to believe something that

was not true.

In rebuttal, I would like Mr. Hoxeng to

identify the photograph I showed Ms. Schultz.

Frankly, you've seen the base of that tower,

but Mr. Hoxeng can identify this and offer one

other bit of testimony as to what he sought to

do in prior years to avoid having to put up a

tower so that he can also transmit to those

other towers, if I might do so.

MR. SMITH: And if we will, we'll let this

be the closing statement.

MR. RIGBY: That will be fine.
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Mr. Hoxeng, I'm going to show you this

photograph. Did you take it?

MR. HOXENG: Yes, I took it yesterday.

MR. RIGBY: Just describe what it depicts.

MR. HOXENG: It's a photograph taken from

my parking lot. Looking across my neighbor's

parking lot you can see the Family Funeral and

Cremation sign, and it shows the large high

tension power tower directly -- in the parking

lot directly across from the Family Funeral

and Cremation facility.

MR. HOLMER: If I may, staff doesn't

object or dispute showing these photographs,

but that wasn't accepted into evidence. Are

you presenting it?

MR. RIGBY: He's identified what it is and

where he's taken it. I would like to offer it

into evidence. He's then going to offer one

bit of testimony concerning an effort to talk

to Gulf Power concerning potential use of that

structure for his microwave.

MR. SMITH: Board, we have photos that

have been offered into evidence. We would

need to accept or not accept that, keeping in

mind that we did not accept the last effort to
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enter photos into evidence. But the Chair is

open to a motion to this item that's been

introduced. Seeing none, the motion fails.

MR. RIGBY: Mr. Hoxeng, with respect to

that tower, is there a tower directly across

the street from Family Cremation?

MR. HOXENG: Yes, sir, it's a Gulf Power

high tension line tower.

MR. RIGBY: Did you, in the past, make any

effort to see if you could locate a microwave

station on the top of that tower to avoid a

tower at your location?

MR. HOXENG: Yeah. The project that I'm

asking you guys to approve today is hundreds

of thousand of dollars, and I did ask. I met

with Gulf Power a couple of years ago to see

if we could put a microwave system on that

tower to shoot over the highway, and their

engineers just essentially vetoed it as

dangerous, so we weren't able to do that. But

the neighborhood already has these high

tension line towers and I guess that's part of

my point.

MR. RIGBY: Do you know the height of that

tower?
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MR. HOXENG: I don't.

MR. RIGBY: Thank you. No other

questions.

MR. SMITH: Thank you, sir. Board, any

questions of the applicant?

Staff, would you like to make a closing

statement?

MR. HOLMER: No, sir.

MR. SMITH: All right. The Chair will now

entertain a motion regarding this item. In

your opinion --

MR. JONES: I'm sorry. First I

would again -- normally, I don't do this, but

do -- I would like to defend Mr. Andrew Holmer

and everyone on my staff. He is a man of

integrity, for the record. He does his job

very, very well. In all of these cases he

tries to be content neutral, remaining fair to

everyone. So any accusation that he or myself

or any person in my staff is trying to mislead

you today, respectfully, I take offense to

that for that remark. I want to make that for

the record, that we try our best to be a team

that is professional and operates with a

standard of ethnics and integrity. I just
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want to make that for the record. Thank you.

MR. SMITH: I see someone in the audience,

but did you fill out one of these?

THE WITNESS: Yes, sir, I did. Brittni

Forsell. I filled one out.

MR. SMITH: We missed you?

MS. FORSELL: Yes.

MR. SMITH: Oh, I'm terribly sorry.

Please come forward and be sworn in.

(Brittni Forsell sworn.)

MS. FORSELL: I would just like to express

my opinion. I've seen a few places around

here, including a couple of the two-story

condos over there off Plantation Road right

around the corner from Main Stay Hotel, and

I've also seen a few homes right there off of

Whitmire Road. You know, I've done research

myself and my opinion also is it's an eyesore.

Not only that, with the hurricane, who's to

say with the hurricane and the winds are

blowing and the weather, who's to say where

that thing is going to blow. No one knows

which direction it's going to go. It could go

all the way across the interstate and into the

apartments. That's the residents here.
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And I just, you know, and all of the

cancer, the leukemia. There's doctors'

offices literally right across the street from

Cat Country, not even a half of a football

yard across the street and, I mean, I'm very

concerned for the pregnant women and for the

children. There's a child care there, as well

and around the corner there's another set of

doctors' offices. They couldn't be here today

because they have to work, and I'm here to

actually speak for them, you know. They're

very concerned, as well Wendy's. Even Wendy's

has a right to health.

I just have one thing. I want to know

why, how come the backup tower they want to

put here in the residential area rather than

put the backup tower somewhere like far out.

I mean, I don't understand why you would put a

backup tower nearby a residential area or even

by a mall, for that matter. Why would you put

the backup near the residents? I just don't

understand that. I didn't understand that

when they were talking about it.

MR. SMITH: Thank you.

MS. FORSELL: Thank you.
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MR. SMITH: Thank you very much.

Any questions from the Board for the

speaker?

Staff, any questions?

MR. HOLMER: No, sir.

MR. SMITH: Applicant, any questions.

MR. HOXENG: No, sir.

MR. SMITH: Thank you, ma'am.

The Chair will now entertain a motion

regarding this item.

MR. BRYAN: Mr. Chairman, could I ask a

direct question to the staff prior to any

motion?

MR. SMITH: Sure.

MR. BRYAN: Thank you, sir.

Drew, do we know why the 150-foot limit

exists, what the preconditions and the

rationale that the existing code stands at 150

feet for which we're here today to

conditionally modify?

MR. HOLMER: That predates my time with

the County. I'm not sure why that was taken,

that height. There are a number of

measurements that we have that they do vary by

jurisdiction and I'm not -- I wasn't here when
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they imposed some of these distances.

MR. BRYAN: I ask because I don't even

know what the reasons are, but it is a code,

it's an established and existing code. A

homeowner who lives within a 500-foot radius

as delineated in that code, should be, it

seems to me, to expect the provisions of the

code to be upheld. When is a homeowner, one

buys in that area, perhaps sells that real

estate to another buyer, with the expectation

that code is going to be maintained and

preserved unless there's other good reasons

that things have changed, there's requirements

that were modified or called for some reason

to again change the code. I haven't heard

anything today that's been offered why that

150-foot limit, for whatever reason it was

imposed, should be challenged. It is

conditional, as you correctly cited. It would

be expedient perhaps, helpful, but there are

those who live within the bounds of the

existing code that would be affected and they

would not benefit by that conditional

modification.

So I just ask if we could be enlightened
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-- and I didn't really expect that you would

have the details of that particular aspect of

the code at your fingertips -- but if you see

my point, if we see the point here, that we're

asked to modify something, the grounds by

which we really don't know the basis for that

150 foot having been imposed in the first

place.

MR. STROMQUIST: I would be more inclined

to look at the difference, the 200-foot

difference, that where the criteria changes

was set up by, I would assume, the FCC. You

know, do they take the precedence? Did

Escambia County come in and say we're just

going to do three-quarters?

MR. BRYAN: It's all supposition.

MR. STROMQUIST: You know, we don't even

know what the reason was that they picked 150

feet. And I know the difference when you get

over 200 feet it's a whole new ball game, so I

don't necessarily have a problem with anything

that's under 200 feet. I have a question like

you do as why did the County get to 150 feet

instead of 200.

MR. HOLMER: Once again, that predates me.
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Like I said, there's a number of these

measurements. In some places, alcohol near a

school could be 300 feet. Well, in Escambia

County it's 1,000. These are varied by

localities and it's based on what the elected

officials deem appropriate.

This is a perfect example of why we have

the Board of Adjustment, why the Board of

Zoning Adjustment, which you will often hear

it referred to, why it's exists. You know,

with staff everything is black and white. And

as Mr. Jones said we play it right down the

middle. We do offer our opinion. That's

something that's sought by the Boards, that

you want to know what we think due to our

experience and expertise in the area. But at

the end of the day we're black white, and this

is a one of those things there is some gray to

it and that's why you're here. Lucky you.

It's a lot easier on us to go with the black

and white.

MR. BRYAN: You make a good point, if I

may finish the thought. When code is

established it is established by a Board

that's generally either appointed or elected,
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and it represents, as in representative

government, the wishes of the people

presumably. It's codified. It exists. And

in my view as a citizen, it should stand for

something. If it's going to be challenged it

should be challenged on fact changing

circumstances, et cetera, particularly, if it

were to affect me, as a homeowner or citizen,

in some other capacity and it seems to me that

we're asked -- and I understand the gray area

and I perfectly understand the nature of the

existence of a board such as this to

subjectively apply code with some temperament,

with some consideration of the realities and

the exigencies of life as they exist.

Nonetheless, I think it's incumbent on us,

before we modify existing code that's in

place, to understand the basis for which we

are saying, you know what, that code was

probably okay, but in this case it doesn't and

shouldn't apply.

MR. HOLMER: You're not modifying the

code.

MR. BRYAN: No, no. We're making a

modification.
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MR. HOLMER: An exception to a code.

MR. BRYAN: But you see the gist of my

point here. That's all. And I hope my fellow

Board members -- the only reason I'm taking

the time here in a very lengthy morning

already, and I think a good morning, is to get

that point across.

MR. HOLMER: Codes are designed that way.

You know, there are certain things in there

that there is no exception to.

MR. BRYAN: Right.

MR. HOLMER: Other ones that there is an

exception to come before you guys.

MR. BRYAN: Fair enough. Fair enough.

Thank you.

MR. STROMQUIST: I'll make a motion.

MR. SMITH: Does the Board have any other

questions? Those comments are highly

relevant. Thank you.

The Chair will now entertain a motion.

(Motion by Mr. Stromquist.)

MR. STROMQUIST: I will make a motion to

accept staff's Findings-of-Fact and approve

the conditional use with the following

condition that the project must meet all
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conditions imposed through the site plan

review process.

MR. SMITH: We have a motion. Do we have

a second?

MR. ADAMS: Second.

MR. SMITH: We have a second. Any further

discussion?

MS. GUND: Mr. Chairman, before we vote, I

just wanted to make a disclosure that Dave

Hoxeng and I served on several boards

together, Leadership Pensacola, and Mary

Hoxeng and I have served on the Impact One

Hundred Board and that Kerry Anne Schultz and

I have had some common clients. I just to

make that disclosure. There's no financial

interest with any of the three of those

people.

MR. SMITH: I see no reason to recuse

yourself.

All right. We have a motion. We have a

second. Any discussion? Those in favor

signify by raising your right hand.

(Ms. Gund, Mr. Adams and Mr. Stromquist in

favor.)

MR. SMITH: Those opposed?
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(Mr. Bryan, Mr. Smith and Ms. Rigby

opposed.)

MR. SMITH: Three three.

MR. HOLMER: It fails at that point. It's

a denial. If there's not a positive vote,

it's a denial.

MR. RIGBY: If I can, just so there's no

surprises here later, the federal law also

requires that you make your findings in

writing. If you object to siting of the tower

you're required to make those findings in

writing and essentially, immediately. There's

a recent case, but basically it said waiting

until the next meeting to do so is not good

enough.

MR. BRYAN: Are you sure, sir?

Personally, I'm not objecting to the

construction of a tower.

MS. HUAL: And again, that provision

relates strictly to personal wireless service

facilities.

MR. RIGBY: Which this tower does include.

MS. HUAL: It will.

MR. RIGBY: You never have a tower

existing before you get approval for it, so it
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will have those. Again, I simply bring

that -- I don't want this to be a surprise 30

days later to somebody.

MR. BRYAN: We need clarification because

again my point was I'm not objecting to a

tower. I'm objecting to a tower that's over

150 feet in height.

MR. RIGBY: I understand that, but that

still requires --

MR. BRYAN: We need counsel to advise us

on that.

MR. RIGBY: Okay. And again, so however

you want to deal with that, but I brought

those statutes to Ms. Hual's attention. It's

in the same 47 U.S. Code, Section 332 that

requires those written findings by the Board

that makes the decision.

MR. BRYAN: If that's it, that's it.

MR. SMITH: Thank you, sir.

I have one item of business, but as far as

this part of the session, everyone is welcome

to leave or you're certainly welcome to stay.

We now have a full board and we need to elect

a vice chairman. So the Chair would seek a

motion to nominate a vice chair.
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MS. RIGBY: I'll nominate Mr. Stromquist.

UNIDENTIFIED BOARD MEMBER: Second.

MR. SMITH: We have a motion. We have a

second. Any discussion? Those in favor,

raise your right hand.

(Board members vote.)

MR. SMITH: It passes unanimously.

Congratulations.

The meeting is adjourned.

(The proceedings concluded at 10:53 a.m.).
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                 P R O C E E D I N G S1

MR. SMITH:  Case Number 2015-03, 7251 2

Plantation Road.  3

Board members, have there been any 4

ex parte communications regarding this case?  09:04AM 5

Seeing none.6

Does anyone have knowledge or information 7

obtained from a site visit or other sources?  8

Seeing none.  9

Does any Board member intend to refrain 09:04AM 10

from voting due to a voting conflict of 11

interest?  Seeing none.  12

Would the individuals who are a party to 13

this item please come to the podium and 14

identify yourself, state your name and address 09:05AM 15

and be sworn in by the Clerk.  We have a 16

barrister, and I don't believe you have to be 17

sworn in, sir.  18

MR. RIGBY:  Again, for the record, my name 19

is Jesse Rigby.  I'm an attorney with Clark 09:05AM 20

Partington Hart law firm here in Pensacola, 21

and I'm representing ADX Communications of 22

Escambia, LLC.  Mr. David Hoxeng is the 23

managing member of that LLC and he will be 24

offering testimony.  I will have comments, but 09:05AM 25
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frankly, I don't believe I'll be offering any 1

testimony.  I don't have any -- I realize that 2

to the extent anything I tell you, it's under 3

oath in that sense.  4

MR. SMITH:  And, sir, you will be sworn 09:06AM 5

in, now, please. 6

(David Hoxeng sworn.)7

MR. SMITH:  You understand that all the 8

criteria must be met? 9

(Presentation by Mr. Rigby.)10

MR. RIGBY:  We do, sir.  What I would like 11

to do is start and cover a couple of 12

preliminary issues, and then Mr. Hoxeng will 13

come forward and actually offer testimony to 14

the Board.  It is my understanding that the 09:06AM 15

Board has accepted the full staff report into 16

the record at this point.  17

MR. HOLMER:  Yes, sir. 18

MR. RIGBY:  That's correct.  And we have 19

no objection to the staff findings.  I realize 09:06AM 20

that we're going to go first and to some 21

extent, it will be repetitive, but again, we 22

consider the staff report to be evidence and I 23

assume Mr. Holmer will be addressing that 24

later. 09:06AM 25
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The other point that I want to address 1

preliminarily is what is not before the Board 2

today.  And I want to go over this because I 3

think it will prevent some confusion.  The 4

Land Development Code in Section 7.18.00 that 09:07AM 5

deals with communication towers has in, 6

Paragraph J, the following statement:  7

Emissions.  No location for placement, 8

construction or modification of a commercial 9

communication tower or communication antenna 09:07AM 10

shall be regulated on the basis of the 11

environmental effects of radio frequency 12

emissions to the extent commercial 13

communication towers and antennas comply with 14

FCC regulations concerning such emissions.09:07AM 15

That is based upon a federal statute that 16

was enacted sometime ago by Congress.  And 17

that statute again prohibits any consideration 18

by local government concerning communication 19

towers on the basis of radio frequency 09:08AM 20

emissions.  And of course, before this tower 21

can be built, as part of the review process 22

the applicant will have to confirm to the 23

County that it has all the required FCC 24

permits and permissions.  That will be part of 09:08AM 25
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the development review process.  And, of 1

course, if they can't do that, then, of 2

course, it can't be built.  3

I do anticipate persons being here today 4

who want to testify about radio frequency 09:08AM 5

emissions and I ask that the Board conclude, 6

based upon the Land Development Code provision 7

that I read and the federal statute which is 8

in 47 United States Code Section 332, that 9

such testimony is not relevant to this Board.  09:08AM 10

I've provided this information to Ms. Hual 11

yesterday to alert her so that she would have 12

time to review statutes and all if she had any 13

questions.  14

Again, I would ask for a motion to 09:09AM 15

preclude any testimony concerning radio 16

frequency emissions.  17

MS. HUAL:  I just wanted to clarify one 18

thing.  In reviewing the federal statute, this 19

particular provision actually references 09:09AM 20

personal wireless service facilities and by 21

the definition, that's what we all know as 22

cell towers.  However, our Land Development 23

Code provision essentially lumps all 24

communication towers into one big category.  09:09AM 25
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So the federal statute is more specific.  1

However, the Land Development Code does 2

pertain to any type of tower.  3

MR. RIGBY:  We will be offering testimony 4

and an exhibit that shows that the tower 09:09AM 5

design, itself, is designed really in part to 6

comply with the County's code, that we provide 7

where possible, collocation opportunities for 8

cell towers and Mr. Hoxeng will offer 9

testimony and exhibits showing there are 09:10AM 10

five -- for the height of the tower, five 11

locations on that tower for cellular providers 12

to, in effect, lease space and place their 13

antennas on the tower, which is common in the 14

industry.  So it will be, if you will, in part 09:10AM 15

a personal wireless services tower along with 16

the high frequency radio communications that 17

Mr. Hoxeng will describe.  18

Again, if the Board does not desire to 19

address that up front, again I would just have 09:10AM 20

an objection to anybody who seeks to offer any 21

testimony concerning radio frequency emissions 22

to the Board. 23

MR. SMITH:  Let me give the Board a chance 24

to address it.  We are going to ask that --  09:10AM 25
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because we do have a number of speakers, we're 1

going to ask them to limit their presentation 2

to no more than three minutes.  So that's 3

going to be one thing that we're going to ask.  4

But in the meantime, does the Board have 09:11AM 5

any desire to move that we eliminate any 6

discussion as to any type of emissions that 7

might be created, based on the federal 8

statute?  Is there a motion to eliminate that 9

topic on any speaker's subject?  Seeing none.  09:11AM 10

MR. RIGBY:  The other preliminary matter I 11

might be able to take care of that will kind 12

of help move things forward when Mr. Hoxeng 13

gets up here, is there -- Mr. Hoxeng will be, 14

of course, providing testimony from some of 09:12AM 15

the documents that are in the package that's 16

before you, that he provided to the County, 17

and that's included in your package.  18

In addition, he's going to offer testimony 19

that's been described by him, that goes 09:12AM 20

through, again, the criteria.  And there's a 21

document here that we would like to offer into 22

evidence that he will be testifying, if you 23

will, from, and he's competent to offer that 24

testimony.  And I would like to go ahead and 09:12AM 25
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just provide to the Board, and Mr. Hoxeng will 1

describe it, we can ask at that time that it 2

be admitted.  But it's basically the -- it's a 3

spreadsheet that shows the various heights and 4

where the various antenna locations for cell 09:12AM 5

providers would be at what height, et cetera, 6

on the tower.  That will be an exhibit.  If 7

it's convenient, we would ask that those be 8

passed out at this point and then we can offer 9

them into evidence when Mr. Hoxeng testifies. 09:13AM 10

MR. SMITH:  Does staff have any objection?  11

MR. HOLMER:  No, sir.  Staff has reviewed 12

this.13

MR. SMITH:  The Chair will entertain a 14

motion to accept that presentation into 09:13AM 15

evidence.  16

MS. RIGBY:  I'll make a motion. 17

MR. STROMQUIST:  Second.  18

MR. SMITH:  We have a second.  Is there 19

any discussion?  Those in favor raise your 09:13AM 20

right hand.21

(Board Members Vote.) 22

MR. SMITH:  It passes.23

(Motion passes unanimously.)  24

MR. RIGBY:  Mr. Chairman, with your 09:13AM 25
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permission, I would like to ask that 1

Mr. Hoxeng come forward and offer testimony.  2

I may have some questions for him, but quite 3

frankly, I think it's just going to be a 4

presentation from him and then I'll ask 09:14AM 5

questions if he's left any gaps. 6

MR. SMITH:  Thank you, sir.  7

Mr. Hoxeng, I believe we already swore 8

you.  Right? 9

MR. HOXENG:  Yes, sir.  09:14AM 10

(Testimony by David Hoxeng.)  11

MR. HOXENG:  Good morning.  I'm Dave 12

Hoxeng.  My wife, Mary, and I own and operate 13

News Radio 1620 and Cat Country 98.7, I'm a 14

little nervous today because this is very 09:14AM 15

important to us. 16

You know, you guys do this for free, and I 17

guess I should recognize your service because 18

we appreciate that you're willing to do these 19

proceedings that sometimes take a long time.  09:14AM 20

So thank you.  21

Our building is located in a C-2 zoned 22

area behind what used to be called University 23

Mall, and in C-2 the Land Development Code of 24

our county allows for radio and television 09:15AM 25
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studios with towers of up to 150 feet.  We are 1

asking for permission to go for another 49 2

feet and the other reason for the conditional 3

use is that we don't meet the 500-foot 4

distance from a residential neighborhood.  09:15AM 5

I'll get into that a little bit later. 6

The reason that we need -- I don't know.  7

Do you guys have tabbed copies of the 8

evidence?  If I direct you to the letter for 9

request for conditional use, is that something 09:15AM 10

you can easily see that is part of the case, 11

the letter for request for conditional use.  12

It has a picture of the radio station at the 13

top of it.14

MR. SMITH:  That will be presented by 09:15AM 15

staff.16

MR. HOXENG:  You don't have that yet?  17

MR. HOLMER:  It's in your package.18

MR. HOXENG:  Okay.  It says Cat Country in 19

the upper left-hand corner.  I would like to 09:15AM 20

direct you to page two of that in the middle 21

of the page, which explains our desire to get 22

the extra 49 feet.  23

In FM radio the ability to provide 24

coverage to people has everything to do with 09:16AM 25
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height.  The higher you are, the more 1

geography you can cover.  That's because the 2

earth is curved.  This is a very small tower 3

compared to most towers where it would be 4

broadcasting FM.  For instance, our main 09:16AM 5

tower, which is in Alabama is 942 feet, and it 6

covers a vast territory.  But as we have 7

learned in hurricanes, sometimes towers fall 8

down and usually it's the tornado that's spun 9

off by the hurricane that will twist the tower 09:16AM 10

into the ground.  11

So Mary and I have made a lot of efforts 12

for Cat Country and News Radio 1620 to have a 13

good backup plan so we can always stay on the 14

air.  Cat Country 98.7 was the only radio 09:16AM 15

station serving our area that stayed on the 16

air before, during and after Ivan, and the 17

reason we were able to do that was because of 18

having a Plan B and a Plan C.  So as we expand 19

our operations on Plantation Road, this a part 09:17AM 20

of our Plan B.  21

The thing that's driving the need to 22

construct that tower today is that when we 23

originally bought this building and built our 24

940-foot tower in Alabama, we had a microwave 09:17AM 25
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connection from the top of the building to the 1

tower in Alabama.  This was in 2003.  We 2

hadn't occupied the building yet, but when the 3

tower crew was here building the tall tower we 4

had them go ahead and line up the microwave.  09:17AM 5

It worked great. 6

But then unbeknownst to me, because I was 7

new to Pensacola, the Department of 8

Transportation built what's known as the 9

I-10/110 interchange which is directly next to 09:17AM 10

our building, and now the microwave system 11

that we set up could no longer work because 12

the concrete blocked it, and we had to build a 13

tower to get over the new interstate.  And, 14

frankly, I just didn't have the money to do it 09:18AM 15

until recently, when a local bank offered us 16

financing to build the tower that's before you 17

today.  18

So really, there's three components of 19

this tower in terms of what antennas.  The 09:18AM 20

tower is just a bunch of steel that holds up 21

the antennas.  The antennas connect by the 22

wires to the ground, to various electronic 23

devices.  So there will be microwave 24

connections that will go to the Alabama tower, 09:18AM 25
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microwave connections that go to the tower at 1

the City of Pensacola for News Radio 1620.  2

There will be a place for five cellular 3

customers.  I have already entered into 4

discussions with Verizon and there is interest 09:18AM 5

there, and also the backup for our other two 6

towers should they fall down. 7

Now, in Hurricane Ivan, when it was over, 8

we were off the radio on News Radio 1620 so we 9

drove down Palafox and found a hunk of 09:19AM 10

concrete about as wide as your desk and about 11

to here.  We think it had been the cover for a 12

gas station's gas pumps, and the wind just 13

picked it up and anyway, it knocked us off the 14

air.  So in storms bad things happen, and so 09:19AM 15

it's very important for us to have a backup 16

site, which is what this tower will provide.  17

And the reason we're asking for the extra 18

49 feet, is you look at the center of page two 19

of the letter of request for conditional use 09:19AM 20

you will see that we cover about 45,000 more 21

people with the extra 49 feet, which is 22

another 26 percent of coverage.  Now, 23

remember, it's a permitted use in C-2 to build 24

a 150-foot tower.  We're just asking for the 09:19AM 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

15

extra 49 feet.  1

I would like to go through the document 2

that you were just handed, which is entitled 3

WYCT Commercial Communications Tower Project.  4

So before we bought this building we did 09:20AM 5

consult the Land Development Code because we 6

wanted to be sure we could do our business 7

there, because in some areas, for instance, 8

you can't build towers and we knew we would 9

eventually have to build a tower.  So 09:20AM 10

everything we've done in preparation for today 11

complies with the Land Development Code.  12

However, we do need your permission to build 13

what we've proposed here.  So I would just 14

like to go through this and make a couple of 09:20AM 15

comments.16

Under A, Antennas, it just explains that 17

the tower just holds up antennas and you can 18

put different antennas on it.  All 19

transmitting antennas have to be approved by 09:20AM 20

the FCC.  It's a lengthy process and they do 21

pay attention to what Jesse mentioned on the 22

emissions, and they have strict regulations on 23

that.  The exception of that is some 24

unlicensed bands, for instance, your wireless 09:21AM 25
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phone in your home and WiFi.  Those are 1

unlicensed bands. 2

B is collocation.  We've proposed 3

collocation for five cell towers.  We have 4

room for others, as well.  For instance, if 09:21AM 5

the sheriff's department wanted to put an 6

antenna there, we would have space for that, 7

although it's not currently planned.  8

In the second part of collocation I'm 9

pointing out that the tower is collocated in 09:21AM 10

this case with the radio station, and that's 11

really essential because we have all this 12

equipment that we have to connect to it with 13

sometimes little cables and sometimes cables 14

that are almost two inches from the 09:21AM 15

transmitters at the base of tower in the 16

building.  17

C is environmentally sensitive land.  This 18

is not.  19

D is the setback from residential zoning.  09:22AM 20

If I may, I would like to offer as evidence 21

some maps which have to do with the distances 22

to the residential zoning in the area.  23

May I do that?  24

MR. SMITH:  Does staff have any objection 09:22AM 25
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at this point?  1

MR. HOLMER:  No objection, but we will be 2

covering that in the maps and I'll be 3

describing the distances.  4

MR. SMITH:  So are we going to have these 09:22AM 5

same -- 6

MR. HOLMER:  We're going to have the ones 7

that the County has created, and I can explain 8

the distances off of those. 9

MR. SMITH:  The Chair would entertain a 09:22AM 10

motion as to whether we accept additional maps 11

into evidence.  No motion, sir.  12

MR. HOXENG:  So the criteria in the Land 13

Development Code is 500 feet.  And as you 14

know, I think, our building is directly in the 09:23AM 15

pocket of Interstate 10, that's ten lanes of 16

traffic, and interstate I-110, which is at 17

that point I think it's six lanes.  Across the 18

interstate is the residentially zoned area.  19

Within 500 feet there are three pieces of 09:23AM 20

property.  One is owned by the City of 21

Pensacola and they do their gas operations 22

there.  One is owned by the union that 23

represents the people who work for AT&T, and 24

there is one very large property which 09:23AM 25
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includes a home on it.  1

Interestingly enough, I've learned that 2

the residential zoning line starts at the 3

midpoint of I-10, even though it's a long way 4

from the actual residential property line.  So 09:24AM 5

the -- this is the radio station.  This yellow 6

line starts at the tower, goes across the 7

interstate to this home, and it's about 750 8

feet away.  I would argue that even though the 9

gas company and the AT&T union are in a 09:24AM 10

residential zoned area, they're not 11

residential uses.  12

And there's another criteria that we have 13

to meet which has to do with the height of the 14

tower versus the distance to the residential 09:24AM 15

zoning line, and with the residential zoning 16

line being in the middle of the interstate, 17

we're more than the height of the tower to 18

that.  19

Number E, Criterion E, is lighting from 09:25AM 20

the Land Development Code and we don't propose 21

any changes in lighting, and with the nearest 22

residence being more than 750 feet away it 23

probably really wouldn't matter anyway.  24

F, is color, and we'll comply with the 09:25AM 25
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Land Development Code with a galvanized 1

finish.  2

G is failure which says that if the tower 3

falls down it can't touch a residential 4

property line, or maybe it says the zoning 5

line.  I'm not sure which.  But in any case we 6

meet both criteria.7

As far as security is concerned we're 8

proposing an eight foot fence which is allowed 9

in commercial areas.  We'll have a gate which 09:25AM 10

will be locked, and we'll have on the ladder 11

what's called an anti climbing device, which 12

is essentially a big plate of steel which is 13

locked so you can't get to the rungs to climb 14

the tower should you jump the eight foot 09:25AM 15

fence. 16

I is screening, and we'll comply with the 17

Land Development Code sections that are noted 18

there, and as the County has mentioned, this 19

project, after you approve it, has to go to 09:26AM 20

the Development Review Committee and that's 21

where things like this get dealt with in 22

detail, but certainly I promise to comply with 23

those things.  24

Earlier you heard discussion about J, 09:26AM 25
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which is emissions, from Jesse, and aside from 1

whatever the federal government says, we have 2

a very specific part of our Land Development 3

Code says you can't consider emissions or 4

complaints about emissions as long as I comply 09:26AM 5

with the FCC regulations, which I have to do 6

that because I won't get the licensing from 7

the FCC if I don't, and then there's a safety 8

check at the DRC to be sure that I have that 9

paperwork proving that I have complied with 09:26AM 10

the FCC regulations. 11

Are there any questions about that?  I 12

think what's important here is to realize the 13

radio stations Mary and I run are regulated by 14

the federal government and we're very strictly 09:27AM 15

regulated.  Certainly the reason we're here 16

today is because the federal government 17

doesn't preempt you to say how big a building 18

I can build or something like that, but as far 19

as the electronics and safety and stuff like 09:27AM 20

that, the federal government is very 21

aggressive about enforcing those rules.  22

Continuing with the Land Development Code 23

K, abandonment doesn't apply.  24

L, preexisting towers, doesn't apply.09:27AM 25
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Airport zoning.  So we are not anywhere 1

close to the airport.  However, we did get a 2

letter from the airport approving our location 3

which they made subject to the FAA and we have 4

written permission from the FAA to build a 09:27AM 5

199-foot tower at this site.  So we have 6

passed the wickets as to the height, with the 7

airport and with the federal government.  8

As far as variances are concerned, staff 9

says that we don't need a variance and we are 09:27AM 10

not asking for any exceptions to the 11

conditional use standards that we're 12

discussing today.  13

As far as application requirement, which 14

is O, we'll be submitting a geotechnical 09:28AM 15

report with the DRC, as well as a FCC/NEPA 16

checklist.  The things that we have to comply 17

with at this meeting have to do with 18

compliance with various other governmental 19

agencies.  I mentioned the airport has okayed 09:28AM 20

the project.  The FAA has approved the height.  21

Escambia County Emergency Communications has 22

approved the tower location and the height and 23

we will fully comply with the FCC regulations.  24

You have coverage maps that are in your 09:28AM 25
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package.  And then we discussed the number 1

five collocation which is that we have space 2

for up to five additional cell phone 3

providers. 4

A comment about cell phones.  Things have 09:28AM 5

really changed in the past five year in the 6

wireless communication industry, and we seem 7

to be talking on our phones less but the data 8

needs are skyrocketing.  So the need for 9

towers, honestly, to provide the connectivity 09:29AM 10

we need so when we're at the mall near my 11

office or the neighborhoods, is data.  It's 12

all about data.  And so Verizon, AT&T, T 13

Mobile, they're all trying to build up their 14

infrastructure to provide more data.  So 09:29AM 15

that's part of why we included the project 16

with five collocations.  The County requires 17

two locations in the Land Development Code. 18

So in conclusion, we have complied fully 19

with the Land Development Code in every way.  09:29AM 20

We do ask your permission to go the extra 49 21

feet.  22

Are there any questions I can entertain 23

from y'all?  24

MR. SMITH:  Does the Board have any 09:29AM 25
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questions of the Applicant?  1

MR. BRYAN:  I have a question, if I may.  2

I'm just curious why only 49 feet?  Was this 3

based on administrative or was it based on 4

cost benefit, that is revenue per foot versus 09:30AM 5

costs to build an extra foot of tower?  I'm 6

just curious. 7

MR. HOXENG:  It is true that every extra 8

foot you build on a tower, it goes up.  9

Geometrically, the cost per foot goes up with 09:30AM 10

the height, because there's a very large 11

foundation on the ground.  The reason is 12

because the FAA rules change at 200 feet.13

MR. BRYAN:  That's what I thought.  14

MR. HOXENG:  And so by limiting it to 199, 09:30AM 15

it makes it simpler to permit with the FAA.  16

MR. BRYAN:  Thank you.  17

MS. RIGBY:  Are you adding to the 150-foot 18

tower you have or are you tearing that one 19

down and putting up a whole new tower?  09:30AM 20

MR. HOXENG:  No, we don't currently have 21

a tower.  This will be a new project.  22

MS. RIGBY:  Okay.  Well, you said 23

something about 150.24

MR. HOLMER:  The code allows, in that 09:30AM 25
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zoning district, for a tower up to 250.  When 1

it goes over 150 it comes to this Board.  2

MS. RIGBY:  Thought I read somewhere that 3

this was a -- this was -- that this was like 4

an old tower was being removed. 09:31AM 5

MR. HOXENG:  Actually, we had permission 6

in 2006 from the federal government to build 7

this tower, from the FAA and the FCC.  8

Actually, it was to build a 283 foot tower, 9

but then when we got the price quotes I 09:31AM 10

realized that there was absolutely no way I 11

could afford that tower, so this is the 12

replacement project. 13

MS. RIGBY:  So currently there is no tower 14

there.  09:31AM 15

MR. HOXENG:  No, ma'am. 16

MS. RIGBY:  What is the base square 17

footage? 18

MR. HOXENG:  Of the building? 19

MS. RIGBY:  Of the tower, what will it be?  09:31AM 20

MR. HOXENG:  Well, the way it's designed 21

is you have a lot of concrete under ground and 22

then three or four pillars come up that are 23

about this big that the tower bolts to.  So as 24

far as pervious and impervious, it really 09:32AM 25
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won't make any difference.1

MS. RIGBY:  I mean, is the tower, the base 2

of the tower 100 square feet, 200 square feet? 3

MR. HOXENG:  Oh, I see.  Well, it's three 4

or four legs that come down, depending on what 09:32AM 5

the designer decides. 6

MS. RIGBY:  You're going to build a fence 7

around this thing, right?  8

MR. HOXENG:  Yes, ma'am. 9

MS. RIGBY:  How big is the fence.09:32AM 10

MR. HOXENG:  It's an eight foot fence.  11

MS. RIGBY:  It's going to go around how 12

much of an area? 13

MR. HOXENG:  Oh, I see.  Our proposal is 14

30 feet by 30 feet.  09:32AM 15

MS. RIGBY:  30 by 30, okay.  16

Was the military contacted?  17

MR. HOXENG:  As part of the process with 18

the FAA, yes.  The FAA sends all requests for 19

towers to the military for review.  09:32AM 20

MS. RIGBY:  So FAA contacted them.  You 21

did not?  22

MR. HOXENG:  No, the FAA does that.  23

MR. JONES:  It will be reviewed by the 24

DRC, so they will be -- they sit as one of our 09:32AM 25
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reviewing authority in the DRC process, so 1

that's part of the process.  2

MS. RIGBY:  For the military. 3

MR. JONES:  Yes, it is.  4

MS. RIGBY:  Okay. 09:33AM 5

MR. HOXENG:  But basically the federal 6

government looks at towers that are 200 feet 7

as being benign to the air space.  They don't 8

want them right next to an airport, of course, 9

which is part of why you have to go through 09:33AM 10

review, but generally speaking, 199-foot tower 11

would not even require a -- if I were not a 12

broadcaster or if it was not a cell tower, if 13

it was like a receiving tower for TV or 14

something like that, you wouldn't even be 09:33AM 15

required to get FCC permission, but because 16

it's a transmitter tower I would have to get 17

permission anyway, even though it's only 199 18

feet.  19

MS. RIGBY:  That's all. 09:33AM 20

MR. RIGBY:  If I might, I have one 21

question.  22

MR. SMITH:  Yes, sir.  23

MR. RIGBY:  Mr. Hoxeng, I would like for 24

you to clarify.  We offered a spreadsheet that 09:33AM 25
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shows the various locations for cells.  How 1

was that prepared, or did you prepare it or 2

have your design team prepare that for you? 3

MR. HOXENG:  I am the design team.  Yes, I 4

should have spoken to that for a moment.  So 09:34AM 5

in the process of making our plans for, well, 6

ultimately how much this is going to cost, you 7

have to lay out the tower, figure out the size 8

of the wires that connect things and then it 9

normally goes to tower engineers and they 09:34AM 10

design how thick the individual steel has to 11

be at every height, so they have to 12

reinforce -- well, not reinforce, because it's 13

a new build.  They have to build the steel 14

thick enough at each particular location as 09:34AM 15

you go up the tower, to support the actual 16

antennas you will have on the tower.  It has 17

to do with wind loading as well as downward 18

loading.  19

So this is the layout that I did earlier 09:34AM 20

this year and then color coded for you all 21

yesterday.  I prepared it and it's -- I could 22

answer any questions.  It's pretty technical, 23

but basically it's just the layout.  It's like 24

the map for how the tower is going to load.  09:35AM 25
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The other thing I think I should say is 1

that all the maps -- well, you didn't take the 2

maps.  Everything that has been presented to 3

you, I prepared personally. 4

MR. RIGBY:  And there is a site plan as 09:35AM 5

part of the application.  It might be a little 6

difficult to see, but the actual tower 7

location would be at the northwest corner 8

right up -- but meeting, of course, the County 9

setback, up as close to Interstate 10, 09:35AM 10

basically, and that property line as it can 11

get and meet the setbacks.  It's up in the 12

northwest corner of that property near the 13

interstate.  14

MR. HOXENG:  But to be specific we are 09:35AM 15

well within the setbacks.  We're not right on 16

the setback.  17

MR. RIGBY:  Thank you.  18

MR. SMITH:  Does staff have any questions?  19

MR. HOLMER:  No, not at this time.  09:35AM 20

MR. SMITH:  Thank you, sir. 21

MR. HOXENG:  Thank you.  22

MR. SMITH:  Will staff make your 23

presentation.  24

(Presentation by Andrew Holmer, previously 25
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sworn.) 1

MR. HOLMER:  Yes, sir.  Again this is 2

Conditional Use Case CU-2015-03, 7251 3

Plantation Road.  This is a conditional use 4

approval to construct 199-foot commercial 09:36AM 5

communication tower within 500 feet of a 6

residential zoning district. 7

(Presentation of Maps and Photographs.) 8

MR. HOLMER:  This is the location map.  9

You will see the parcel outlined in red.  The 09:36AM 10

500-foot radius map showing the zoning on site 11

as C-2 and to the north you see residential 12

zoning.  Now, from measurement off of the 13

County's GIS, the distance from the 14

approximate tower location to the residential 09:36AM 15

zoning, as we would consider it where the 16

parcel line begins there on the residential, 17

is 445 feet.  The distance to the nearest 18

residence is 750 feet.  I'm going to get into 19

why that's important, here in a minute.  09:37AM 20

The Future Land Use on site is commercial.  21

The aerial map of the site.  The public 22

hearing sign posted on site.  23

This is looking north into the site from 24

Plantation.  This is looking north across 09:37AM 25
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Plantation.  As you can see there to the left 1

side of the building, which is going to be the 2

western side, that's back there in the back 3

where the tower is going to be going.  4

Here I have an overall site plan.  One 09:37AM 5

point I want to point out on here is the 6

amount of parking.  This was formerly a 7

restaurant and it had met the parking 8

requirements for a restaurant, which are much 9

more than the current use.  09:37AM 10

And the approximate tower location.  Mind 11

you, the foundation of this, the supports are 12

going to be a bit larger than what I've 13

circled there.  14

As to the staff findings, the requested 09:38AM 15

conditional use, because our LDC, the part on 16

communication towers mentions setbacks from 17

residential zoning, and in that it says that 18

all commercial communication towers, which 19

exceed 150 feet in height or in districts 09:38AM 20

where those towers are allowed and/or are 21

located within 500 feet of a residential area, 22

those are considered conditional uses, which 23

is why we're here for both of those items.  24

As to the first criterion, On-Site 09:38AM 25
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Circulation, the property in question has 1

ample parking for the land use and is accessed 2

by driveways connecting to Plantation Road.  3

Criterion (2), Nuisance.  Staff does not 4

find any anticipated nuisances associated with 5

the proposed use. 6

Criterion (3), Solid Waste.  Solid waste 7

service will not be necessary for this use.8

Criterion (4) Utilities.  Any necessary 9

utilities will be provided by the applicant.09:39AM 10

Criterion (5) Buffers.  The proposed use 11

must meet any buffering requirements imposed 12

during the site plan review process.  13

Criterion (6), which is Signs.  Any 14

signage associated with the proposed use must 09:39AM 15

meet the requirements of the Land Development 16

Code.17

Criterion (7), Environmental Impact.  The 18

proposed use must comply with any 19

environmental standards imposed during the 09:39AM 20

site plan review process.21

Criterion (8) Neighborhood Impact.  The 22

proposed use will be compatible with the 23

surrounding heavy commercial zoning.  24

Residential zoning within 500 feet just to the 09:39AM 25
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north across Interstate 10 and impacts on that 1

residential zoned area will be minimized by 2

distance and existing interstate right-of-way.3

Criterion (9) Other Requirements of the 4

Code.  As was mentioned several times 09:39AM 5

previously, Chapter 7 Section 18 of our Land 6

Development Code covers commercial 7

communication towers.  The proposed use must 8

meet all the requirements of that section and 9

any other standards imposed in the site plan 09:40AM 10

review process.  The applicant has provided 11

compliance with FCC, FAA and County Emergency 12

Management Service requirements.  He's 13

provided coverage maps for the towers and 14

collocation information as required for 09:40AM 15

conditional use approval.  16

Recommendation.  Staff finds the proposed 17

use can meet all the required criteria and 18

recommends approval of the proposed 19

conditional use with the following condition:  09:40AM 20

The project must meet all conditions imposed 21

through the site plan review process.22

MR. SMITH:  Does the Board have any 23

questions for staff?  24

MR. HOLMER:  One more thing from staff's 09:40AM 25
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standpoint.  I would like to, second of all, I 1

guess, third, the mention of this idea of 2

emissions.  Our Land Development Code tells 3

us, the staff, what we are to address and what 4

we're not to address.  In this case we're 09:41AM 5

addressing the use here, the use of the tower, 6

the location from the residential zoning line 7

and the height.  Our code does not allow us to 8

go into anything about emissions as long as it 9

meets FCC approval.  So I'm sure, in addition 09:41AM 10

to the applicant and his agent, staff will be 11

objecting to any testimony that falls outside 12

what this Board is here to hear today.  13

MR. SMITH:  Does the applicant have any 14

questions of staff?  Seeing none, we will now 09:41AM 15

begin with our speakers.  And again, we'll ask 16

you to come forward and be sworn in.  17

MR. RIGBY:  Mr. Smith, may I ask 18

Mr. Hoxeng to come up because there's a 19

question a Board member asked about previous 09:42AM 20

tower and you've got these coverage maps.  I 21

think it will help if he goes into a little 22

more detail about what this tower is really 23

doing in two functions.  One is in, I'm going 24

to call it the day-to-day transmission and 09:42AM 25
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operation of his station, and then the 1

coverage maps, which he'll explain, which I 2

believe really are in the emergency backup 3

setting.  I think that will help the Board 4

understand this whole project a little bit 09:42AM 5

better.6

MR. HOLMER:  And that's a good point I 7

would like to address to Ms. Rigby.  You had 8

asked about the Navy.  That's going to be 9

under our review.  Keep in mind for anyone 09:42AM 10

flying in the area, towers that are out there 11

and permitted through the FAA and FCC are 12

considered obstacles that they're aware of.  13

Just so you know, I did some research on my 14

own.  To the north of this tower, 4,000 feet 09:43AM 15

north of this, just north of Olive Road and in 16

line is a 300 foot tower, and 1,500 feet to 17

the south and once again in line, is a 146 18

tower, so there's already obstacles in that 19

way. 09:43AM 20

MR. BRYAN:  If I could point out as a 21

former Navy pilot, that the Navy and the other 22

armed forces when they fly, are supported by 23

the FAA.  The FAA is responsible for putting 24

out the publications, maps, charts, et cetera, 09:43AM 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

35

as well as notices to airmen when they're 1

subject to deviations and variations that are 2

required.  So as stated, it's perfectly 3

rational that when FAA grants approval they 4

coordinate that and communicate that to 09:43AM 5

everybody who flies in the area. 6

MR. SMITH:  Thank you, sir.  7

MR. HOXENG:  Dave Hoxeng, again.  Yeah, I 8

probably wasn't as clear as I could have been.  9

So this tower, the three uses that we talked 09:43AM 10

about.  One is the microwave connections to 11

both of our main tall towers, one for News 12

Radio 1620 and one for Cat Country 98.7, the 13

backup transmitters for both stations for 14

emergencies, and then cell tower space. 09:44AM 15

MR. HOXENG:  Currently our -- Cat Country 16

97 is live from 5:00 in the morning until 17

midnight and presently all of our online 18

personalities have to drive up to the tower in 19

Alabama to perform on the radio.  We don't 09:44AM 20

have a connection between the two buildings.  21

This tower will give us the connection so that 22

we can actually use the studios we have on 23

Plantation Road as they were intended.  24

Everything was fine until that interchange 09:44AM 25
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got built, which, not being from here, I 1

wasn't aware of and so this tower answers that 2

connectivity problem between Plantation Road 3

and our tall tower, almost 1,000 foot tower in 4

Alabama.  09:45AM 5

Any questions?  Thank you.  6

MR. SMITH:  Thank you.  7

Speakers, as I call you, please come 8

forward and be sworn in, and again, we ask you 9

to limit your talking points unless you're 09:45AM 10

being questioned, to three minutes, and we 11

appreciate that.  12

Michael McVay.  Good morning.  13

(Michael McVay sworn.)14

MR. McVAY:  Good morning.  My name is 09:46AM 15

Michael McVay.  I'm an accountant here in 16

Pensacola, Florida.  I've got several clients 17

in the area of the actual proposed tower at 18

Plantation Road.  I do come up with several 19

objections to it and I wish I could voice 09:46AM 20

those opinions now.  21

MR. RIGBY:  Mr. Chairman, I'm going to 22

object to this witness testifying about what 23

other people might have told him or his 24

clients might have had to say.  Again, he 09:46AM 25
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needs to testify from personal knowledge, not 1

imparting, if you will, a survey of other 2

people and I would object to any testimony. 3

MR. McVAY:  I do have my own research.  4

Thank you.  09:46AM 5

MR. SMITH:  Thank you. 6

MR. McVAY:  First of all, with several 7

clients in the area University Mall has become 8

a great place now, you know.  It's beautiful.  9

The aesthetic part of University Mall is great 09:47AM 10

now.  I would think that this tower would 11

definitely take away from that.  12

Along with -- I know we talked about 13

transmissions, but if you do your research on 14

it, that is not actually 100 percent true is 09:47AM 15

what my investigation is.  There is still 16

controversy out there with the radio 17

transmissions.18

MR. HOLMER:  Once again, we've got to go 19

with the objection, we're not going there.  09:47AM 20

The code doesn't allow that.  21

MR. McVAY:  Well, that's my opinion and 22

research, so I just wanted to bring it up to 23

you.  24

Property values, they have been known to 09:47AM 25
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drop in the area. 1

MR. HOLMER:  Objection.  Are you a 2

property appraiser?  3

MR. McVAY:  No, I'm not. 4

MR. HOLMER:  The board can only accept 09:47AM 5

opinion testimony from someone who is 6

recognized as an expert witness. 7

MR. McVAY:  Interesting.  8

Hurricanes.  There have been known towers 9

that do topple over during hurricanes, 09:47AM 10

depending on the strength.  That is a fact.  11

I would just ask that the residences of 12

the area, the businesses in the area, at least 13

have their opinion heard of their objections 14

of this 199-foot tower.  I would like to 09:48AM 15

interject also that the signage on most of my 16

clients are restricted to a lot less than 17

that.  Do we really want 199-foot tower 18

sitting at the center of great piece of parcel 19

in our community?  09:48AM 20

Thank you very much.  21

MR. SMITH:  Any questions of the speaker 22

by the Board?  23

Any questions by the staff?  24

MR. HOLMER:  Just a statement.  The public 09:48AM 25
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is notified per our Land Development Code.  1

This is a public meeting and that's why this 2

Board exists, and the development review 3

process is also an open public meeting. 4

MR. JONES:  Also, we do want to make it 09:48AM 5

clear that in this forum we do allow the 6

public to speak as it pertains to matters.  7

Your opinion can be heard with the 8

understanding that it is just your opinion.  9

We don't want you to feel like I came and they 09:49AM 10

don't want to hear it.  It's a quasi-judicial 11

hearing.  Your opinion -- everyone has the 12

right to be heard, but when it comes to 13

matters of law, as Mr. Rigby stated on those 14

FAA rules, we're not -- and I believe that the 09:49AM 15

Board is aware of that, so that's the only 16

thing, but your opinions -- 17

MR. McVAY:  I understand.  I was wanting 18

to voice my opinion.  Thank you.  19

MR. SMITH:  That's good.  Thank you very 09:49AM 20

much.  21

Kenneth Whalen.  22

(Kenneth Whalen sworn.) 23

MR. WHALEN:  I would like to voice my 24

concern as a resident.09:50AM 25
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MR. SMITH:  State your address, Kenneth.  1

MR. WHALEN:  1325 Atwood.  As being a 2

resident of the area and having a child, I 3

have a child and a niece, I have concerns, I 4

guess it's an opinion, of the radioactive 09:50AM 5

whatever it puts off on the towers.  6

MR. HOLMER:  Once again, I'm sorry.  7

MR. WHALEN:  I mean, I understand we can't 8

dispute that.  I just want to express my 9

opinions and the concerns that I have for my 09:50AM 10

children and being in that area and other 11

residents of the area, we have concern with.  12

And also as that being in the area having 13

a 200 foot tower sticking in the air, I mean, 14

you can't dispute property values or none of 09:50AM 15

that.  I'm not an expert, so.  Just I have 16

concerns with it for my children.17

MR. SMITH:  Thank you, sir.  Board, any 18

questions of the speaker?  19

Staff, any questions?  09:50AM 20

MR. HOLMER:  No, sir.  21

MR. SMITH:  Thank you, sir.  22

Charles Noble.  23

(Charles Noble sworn.) 24

MR. NOBLE:  I'm also a resident.  09:51AM 25
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MR. JONES:  Yes, sir, please get closer to 1

the mike so that we can make sure -- 2

MR. SMITH:  And state your address. 3

MR. NOBLE:  I'm also a resident at 1325 4

Atwood.  I come up here sharing the same 09:51AM 5

concerns as far as the harmful effects that 6

could come from the tower.  It's mostly just 7

my opinion.  Just in case a hurricane or 8

anything was to come in the area, the danger 9

it would pose to the surrounding residents.  09:51AM 10

Also the electrical magnetic radiation, the 11

ground levels of it, which they say we're not 12

really -- I'll just state my opinion.  13

Overall, just the overall health of the 14

residents in the surrounding area.  I just 09:52AM 15

wanted to come out and show my public support.16

MR. SMITH:  Thank you very much.  17

Board, any questions of the speaker?  18

Staff, any questions of the speaker?19

Applicant, any questions of the speaker?  09:52AM 20

Thank you very much.  21

Shontelle Brown.  22

(Shontelle Brown sworn.) 23

MS. BROWN:  Hi.  I also live at 1325 24

Atwood.  I also work at Burlington Coat 09:52AM 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

42

Factory that's in the University Mall area and 1

I am -- I have a lot of health problems and I 2

know I am often, as well as some of the people 3

that work with me, I have looked up some of 4

the health and I had lung cancer, as well, and 09:52AM 5

I saw there's a one percent, but just like 6

there's a one percent that I'm a 27-year-old 7

that had lung cancer and cervical cancer and a 8

mini stroke, there's that one percent.  We 9

have kids.  We have pregnant women.  We have 09:53AM 10

mothers that come in and out of the store 11

where this tower is going to be built.  And I 12

know there's just that one percent, but, I 13

mean, there are sick people like me that shop 14

in this place, that go around there.  I'm just 09:53AM 15

voicing my concern.  There's a lot of, you 16

know, neurological, cancer, you know, all 17

kinds of different stuff and I just don't see 18

the point in -- there's a lot of towers and I 19

understand that.  And Cat Country, I love Cat 09:53AM 20

Country, but it's just an eyesore and all the 21

risks, including me, while I'm working there. 22

MR. SMITH:  Thank you.  23

Board, any questions of the speaker?24

Staff, any questions of the speaker.09:53AM 25
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MR. HOLMER:  No, sir.1

MR. SMITH:  Applicant, any questions of 2

the speaker?3

Thank you very much.  4

Teri Wyatt. 09:53AM 5

(Teri Wyatt sworn.) 6

MS. WYATT:  I also live at 1325 Atwood 7

Drive, and like the others, I'm sharing the 8

same concerns about my health and my 9

grandchildren's health.  I'm just worried if 09:54AM 10

that tower is built there, also with the 11

weather, I'm just -- I'm not in favor of 12

having that built.  13

MR. SMITH:  Thank you, ma'am.  14

Board, any questions of the speaker?  09:54AM 15

Staff, any questions?  16

MR. HOLMER:  No, sir.17

MR. SMITH:  Applicant, any questions?18

Thank you very much. 19

MS. WYATT:  Thank you. 20

MR. SMITH:  Julia Ferris. 21

(Julia Ferris sworn.)  22

MS. FERRIS:  Yes, I'm Julia Ferris.  I'm 23

the general manager of Main Stay Suites, which 24

is located at 7230 Plantation Road.  We are 09:55AM 25
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one business down from Cat Country and we are 1

100 percent in favor of the building of the 2

tower.  3

MR. SMITH:  Any questions from the Board?  4

Staff?  09:55AM 5

Applicant?  6

Thank you very much.  7

Jamila Doxy.8

(Jamila Doxy sworn.) 9

MS. DOXY:  Hi.  I'm a resident at 1857 09:55AM 10

Atwood Drive and I am from Illinois.  I just 11

moved here about in March, but Pensacola is so 12

beautiful to me.  But I think building a tower 13

would be a big eyesore.  I'm also concerned 14

about the health of the children in the area, 09:56AM 15

also.  So I'm not in favor of the tower.16

MR. SMITH:  Thank very much.  Any 17

questions from the Board?  18

From the staff?  19

MR. HOLMER:  No, sir.  09:56AM 20

MR. SMITH:  From the applicant?21

Thank you very much.  22

Nathan Smith. 23

(Nathan Smith sworn.)  24

MR. NATHAN SMITH:  My address is 905 Kenny 09:56AM 25
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Drive and I am in support of the conditional 1

use of this tower.  2

MR. SMITH:  Thank you.  Any questions from 3

the Board?  4

Staff?  09:57AM 5

Applicant?  6

Thank you, Mr. Smith.  7

Kerry Schultz, Kerry Anne Schultz. 8

MS. RIGBY:  She's an attorney.  9

MS. SCHULTZ:  Good morning, fellow Board 09:57AM 10

members, Kerry Anne Schultz, a local attorney.  11

I have the pleasure of representing the 12

neighbor next door, which is Family Funeral 13

and Cremation.  14

I'm going to go through some of the 09:57AM 15

criteria.  There's a reason why I do that.  16

There's a reason why the Land Development Code 17

only supports 150 feet.  There's a reason for 18

that, safety concerns and other things.  These 19

laws are not just put in place gently without 09:58AM 20

taking into consideration the effects on the 21

neighborhood, the impact to the environment 22

and the all criterion that's required for a 23

conditional use is taken into consideration 24

when the law is implemented and codified.  09:58AM 25
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The applicant here, today, is seeking to 1

increase this by 49 feet.  It's completely 2

based on financial interests of the applicant, 3

which is unnecessary.  150 feet is 4

satisfactory.  The radio station has been 09:58AM 5

there for quite some time and it's obviously 6

used their purpose.  7

You've heard testimony today from several 8

neighbors, both business and residential, that 9

are adamantly opposed to this.  We are, as 09:58AM 10

well as, adamantly opposed.  11

I would like to offer into evidence, 12

although these individuals could not be here 13

today, we do have a petition signed by 14

business owners and neighbors within the 500 09:58AM 15

feet that have signed a petition saying that 16

they're just opposed to it.  While I recognize 17

the law that they cannot speak before the 18

County Commissioners unless they preserve 19

that, this is just further evidence to show 09:58AM 20

that the neighborhood within the 500 feet is 21

adamantly opposed to this increase of 49 feet 22

to increase it to 199 feet, of that tower, 23

that I would like to offer. 24

MR. RIGBY:  Mr. Chairman, I would object. 09:59AM 25
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Again, Ms. Schultz knows this doesn't go to 1

the County Commission.  There's no question 2

about who gets to speak.  3

Number two, she knows that Florida law 4

does not allow petitions of this to be offered 09:59AM 5

in quasi-judicial hearings to be considered.  6

And so, again, I think it's just inappropriate 7

that she took this approach to provide that 8

information to you, and I would object to your 9

consideration.  09:59AM 10

MR. SMITH:  Board, is there any desire -- 11

having heard the testimony from both parties, 12

is there any desire to move to accept these 13

petitions into evidence?  Seeing none.  14

MS. SCHULTZ:  We have discussed this with 09:59AM 15

82 people in the area that are adamantly 16

opposed to this increase.  There is no reason 17

for that.  18

Let's go on to the criteria.  First of 19

all, the applicant has to know that all 10:00AM 20

criteria is satisfied and even though the 21

staff comments have shown that they can meet 22

those, we can show you why that that cannot be 23

met and we're asking you to vote against this 24

today.25
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Number one is nuisance.  There will be 1

potentially noise and harmful effects.  While 2

I recognize the federal law regarding 3

emissions, that statute was stopped and the 4

rest of the statute was not read to this 10:00AM 5

honorable Board with respect to that.  There 6

are other neighbors, including my client, 7

that's very concerned about any radioactivity 8

regarding any towers.  It doesn't take a 9

rocket scientist -- and I'm not a medical 10:00AM 10

professional and I'm also not an engineer or 11

scientist before you -- I'm simply a lawyer, 12

but there is concern regarding radioactivity.  13

We've got 150 feet.  Let's keep it at 150 14

feet.  There's no reason to increase this.  10:00AM 15

It's a nuisance. 16

In addition to nuisance, 199 feet, let's 17

look at the hurricane.  The applicant 18

continues to press upon this Board that it's 19

essential for communications during a 10:01AM 20

hurricane.  The last large hurricane we had 21

was Hurricane Ivan in 2004 and Dennis in 2005.  22

Communication was properly fine.  There was no 23

issue with communication, whatsoever.  The 24

County did a fabulous job with its management 10:01AM 25
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in that type of situation, and there's no 1

issue with respect to that.  2

We're more concerned with this 199-foot 3

tower topping over the interstate, causing 4

debris and steel to be all over the area, 10:01AM 5

including surrounding neighbors and affecting 6

them.  With wind capacity as they are in 7

hurricanes, that is troubling to my client.  8

We don't have an expert here today to state 9

that a 199 feet versus 150 feet toppling over 10:01AM 10

tower would cause -- common sense clearly 11

dictates that that would a concern.  That is a 12

nuisance and that is a criteria that we 13

believe that the applicant cannot satisfy.  14

The other concern is buffers.  While I 10:01AM 15

recognize that a site plan will be considered, 16

if you really look at -- we have photographs.  17

If I can go ahead and have you look at the 18

photographs that were taken just few days ago 19

by my client to show that there is not a 10:02AM 20

buffer.  Although the applicant -- you've seen 21

photographs on there that show that when you 22

look at behind the property of where the tower 23

is actually proposed to be situated, there is 24

not a buffer there.  While I do recognize that 10:02AM 25
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the applicant could create a buffer, to the 1

extent that this was passed, right now there 2

is not proper landscape there to show that 3

between the back of the property where the 4

proposed -- which would currently meet the 10:02AM 5

Land Development Code.  So it's our position 6

that under the current Land Development Code 7

the buffer area that is required, including 8

this purported eight foot fence, does not 9

exist at this time, and we believe that they 10:02AM 10

cannot meet the buffer requirements between 11

that. 12

Additionally, the environmental impact, 13

while there does not appear to wetlands bodies 14

of water, storm management may be a concern.  10:02AM 15

I have not seen the report that this tower 16

being on an asphalt parking lot will create 17

any issues to the subterranean with stormwater 18

management, but that could be a concern.  I 19

think that this needs to be further explored, 10:03AM 20

so I'm asking you to, on that basis, look at 21

that as an issue that may need more testimony 22

or more evidence with respect to potential 23

effects on stormwater management and other 24

issues relating to environmental concerns.10:03AM 25
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The biggest one is neighborhood impact.  1

It's obvious today, you've heard testimony 2

from others, we have discussed this with other 3

people.  My client especially, the neighboring 4

property is very, very concerned about the 10:03AM 5

neighborhood impact.  It's interesting because 6

we came before this Honorable Board, which was 7

a different Board, of some of you members, 8

regarding my client's request in the C-2 area 9

for a cinerator that would be housed in an 10:03AM 10

accessory building for cremations, which is 11

already happening in C-2.  It's just my client 12

was denied that opportunity, unfortunately.  13

That was adamantly opposed by the applicant 14

and that applicant, during that testimony, 10:03AM 15

determined that this was not a heavy C-2 area.  16

Now they're arguing it is heavy C-2 and that 17

we should support 49 feet of an increase on a 18

tower.  It just doesn't make sense.  It's not 19

logical and it's not rational.  10:04AM 20

The neighborhood impact is very serious.  21

You've heard from neighbors.  It doesn't 22

matter.  The interstate may divide, but those 23

neighbors have concerns.  How would you like 24

to look out your window and see not only 150 10:04AM 25
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feet, which the law already allows, which the 1

applicant has, but another 199 feet.  Why is 2

it necessary?  You've heard from neighbors 3

discussing that.  You've heard from people at 4

the mall that are extremely concerned about 10:04AM 5

this.  Yes, this area has revitalized itself.  6

It's beautiful and the mall has brought a lot 7

of business, a lot of restaurants.  My 8

client's funeral home, which was just a 9

delipidated restaurant, to some extent, and a 10:04AM 10

restaurant that didn't exist for quite some 11

time, is now a beautiful funeral home that 12

provides tremendous service to our county.13

Based on those criterion, without having 14

to get into emissions and the federal statute 10:05AM 15

and all of that, based on common sense and 16

based on the client's concerns, as well as 17

other neighbors, we're asking this Honorable 18

Board to deny this request.  The applicant can 19

use the 150-foot tower that it currently has 10:05AM 20

for communications.  199 feet is just 21

unacceptable.  It poses a safety risk.  It's a 22

nuisance and it's not supported by the other 23

neighbors.  Thank you for your time.24

MR. SMITH:  I would ask the Board if they 10:05AM 25
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have any questions of the speaker.  1

MR. STROMQUIST:  I have one.  You made the 2

statement that there were no communication 3

problems after Ivan.  I was in emergency 4

management during Ivan and we had massive 10:05AM 5

communication problems, and I know that for a 6

fact, so where are you getting your 7

information?  8

MS. SCHULTZ:  Just having -- living in 9

this area and having clients that are also in 10:05AM 10

the communication industry.  Some of them have 11

advised me that they really didn't have 12

issues.  The radio station was able to 13

communicate.  14

I've been appointed by the governor, I'm 10:05AM 15

on Volunteer Florida, that deals with this in 16

this area.  So I'm the commissioner in this 17

area for those emergency management -- i was 18

not appointed at the time in 2004.  We've 19

looked at those studies, and based on those 10:06AM 20

studies the County did everything they 21

possibly could with the communication they had 22

available to help those in need.  So while 23

communication may not have been full speed, 24

there was communication.  There's no evidence 10:06AM 25
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to support that a 199-foot tower is going to 1

provide better communication than a 150-foot 2

tower.  I think the other concerns outweigh 3

the benefit of any better use of 4

communication.  There's other radio 10:06AM 5

communication providers in the area that may 6

be competitive to the applicant.  However, I 7

mean, this is just a business decision that 8

the applicant has made under the guise that, 9

hey, it can help us during a hurricane.  Well, 10:06AM 10

we don't know what will help us in a 11

hurricane.  We don't know if the 199-foot 12

tower will be existing and standing up and 13

operational post hurricane wind driven speed 14

winds. 10:07AM 15

MR. STROMQUIST:  Just for your 16

information, none of the County Nextel phones 17

worked for a couple of weeks after Ivan.  They 18

had to come in and put in a new communication 19

system.10:07AM 20

MS. SCHULTZ:  I don't know if they did 21

work or did not work.  22

MR. SMITH:  Any other questions from the 23

Board?  24

Any questions from the staff?  10:07AM 25
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MR. HOLMER:  No, sir.  1

MR. SMITH:  Applicant.  2

MR. RIGBY:  I have one question of 3

Ms. Schultz.  4

Ms. Schultz, I want to show you a 10:07AM 5

photograph, and your client, is it Family 6

Funeral and Cremation?  7

MS. SCHULTZ:  Yes, that's correct, 8

Mr. Rigby. 9

MR. RIGBY:  And does this photograph 10:07AM 10

depict their sign in front of their building? 11

MS. SCHULTZ:  First of all --  12

MR. RIGBY:  Does it?  13

MS. SCHULTZ:  I would like to object to 14

this photograph.  Can you tell me who took the 10:07AM 15

photograph?  Let's go ahead and do the -- 16

let's go ahead and verify the authenticity of 17

the photograph. 18

MR. RIGBY:  You've been out there.  You 19

can verify it yourself, and if you don't know, 10:07AM 20

then tell us you don't know if that's your 21

client's sign. 22

MS. SCHULTZ:  This sign, right here? 23

MR. RIGBY:  Yes. 24

MS. SCHULTZ:  My client has a larger sign 10:07AM 25
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on the property.  1

MR. RIGBY:  Well, again, if you don't 2

know, just tell us you don't know, and I'll 3

ask somebody else. 4

MS. SCHULTZ:  I don't know if I've 10:08AM 5

actually seen this sign. 6

MR. RIGBY:  Very well.  Thank you.  7

MR. JONES:  I want to say something to 8

address the Board as far as the wind rating 9

system.  Every structure like that definitely 10:08AM 10

-- the building code has a wind rating system 11

that they've got to meet.  All of those 12

standards, wind load, those things will be 13

addressed, the building code, the wind 14

velocity, wind speed before they even begin 10:08AM 15

construction.  There is a system for as far as 16

the wind rating of those structures of that 17

magnitude.  18

MR. SMITH:  Kevin Watts.  19

(Kevin Watts sworn.)20

MR. WATTS:  Good morning, Board.  My name 21

is Kevin Watts.  I am the funeral director and 22

manager at Family Funeral and Cremation.  I 23

just want to go on the record saying I am 24

opposed to the tower.  And the following 10:09AM 25
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points that I want to bring up are my opinion:  1

The aesthetics.  Unlike a radio station 2

our business relies on the public using our 3

building and foot traffic coming into our 4

building for services provided on a daily 10:09AM 5

basis.  6

In my opinion, property values -- the 7

tower is going to provide an eyesore that will 8

detract from the appearance and value of our 9

property located next door at 7253 Plantation 10:09AM 10

Road.  11

In any opinion, health factors.  Years of 12

documented facts relating to health factors, 13

radio frequency radiation, leukemia, uterine 14

cancer, breast cancer, as well as cardiac, 10:09AM 15

reproductive and neurological health issues.16

In my personal opinion, all this talk of 17

towers falling in strong winds in hurricane 18

conditions, that scares me in regards to 19

falling on our building, our professional 10:10AM 20

vehicles parked next door or onto the vehicles 21

traveling down the interstate causing a chain 22

reaction accident disaster.  23

Thank you for your time. 24

MR. SMITH:  Thank you, sir.  Any questions 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

58

from the Board?  1

MR. BRYAN:  I have one.  I'm just curious, 2

sir, with respect to the aesthetics, your 3

customers or clients coming to your 4

establishment, it's your feeling, and I'm only 10:10AM 5

speaking for your customers, that they would 6

be able to discern and negatively view a 7

199-foot tower versus a 150-foot tower, which 8

would be authorized under the building code? 9

MR. WATTS:  Yes, sir. 10:10AM 10

MR. BRYAN:  That extra 49 feet would be 11

detrimental to your business? 12

MR. WATTS:  Any feet is going to be 13

detrimental to our business.  The extra 49 14

will be more detrimental. 10:10AM 15

MR. BRYAN:  Thank you.16

MR. SMITH:  Any questions by staff?  17

MR. HOLMER:  No, sir.  18

MR. SMITH:  Applicant.  19

Mark McMillen.  10:11AM 20

(Mark McMillen sworn.) 21

MR. McMillin:  Good morning.  My name is 22

Mark McMillen.  I live at 10917 Bridge Creek 23

Drive, and I would like to state that I'm 24

opposed to this tower.  In hearing the 10:11AM 25
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testimony here, I want everybody to know 1

there's not a tower there.  It seems like 2

there's some discussions about whether there's 3

a tower there.  There's not a tower there.  4

I know that we don't want to talk about 10:11AM 5

the frequencies and stuff.  There are many 6

studies that can be looked up and talk about 7

those type of things.  My major concern is 8

with the aesthetics and possibility of it 9

falling on us or the interstate.  10:11AM 10

We talked about Hurricane Ivan and the 11

issues with being able to communicate.  What 12

about the massive traffic and everything.  13

Remember all the traffic issues during 14

Hurricane Ivan.  If that thing fell on the 10:12AM 15

interstate and onto a federal highway with all 16

the problems we have with Interstate 10 and 17

the bridge there, we could have some real 18

issues.  19

That's just basically what I have.  Like I 10:12AM 20

said, there's not a tower there and it's very 21

close to the next door building and 22

interstate.  I think the gentleman spoke about 23

when he put -- the building was there and the 24

interchange hadn't been built yet and now it 10:12AM 25
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is and it's very close to the back of their 1

building, so I'm not really even sure where 2

they can put it back there.  But to me, that 3

would be a major concern.  That's about all I 4

have.  10:12AM 5

MR. SMITH:  Thank you, sir.  Questions 6

from the Board? 7

From the staff?  8

MR. HOLMER:  No, sir.  9

MR. SMITH:  From the applicant?  10:12AM 10

MR. RIGBY:  No, sir.  11

MR. SMITH:  Thank you, sir.  12

Chris Jensen.  13

(Chris Jensen sworn.) 14

MR. JENSEN:  Good morning, Board.  My name 10:13AM 15

is Chris Jensen.  I own the property at 7253 16

Plantation Road, which is directly adjacent to 17

where they want to erect this tower.  18

The first thing I would like to ask the 19

Board is since I'm so closely affected by 10:13AM 20

that, could I please have a few extra minutes 21

to go through my suggestions here?  22

MR. SMITH:  Sure.  23

MR. JENSEN:  First off, I would like to 24

say, you know, as far as the emissions, 10:13AM 25
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everybody keeps objecting, but no one has read 1

the actual act.  I was on the phone yesterday 2

with the FCC.  The FCC Act says the Board 3

cannot solely base their denial upon 4

emissions.  It doesn't mean it can't be part 10:14AM 5

of it.  6

Also, you know, it seems that y'all have 7

been extremely misled by staff and the 8

applicant, I mean extremely misled.  If I 9

looked through this stuff -- you know, the 10:14AM 10

applicant made the comment that they're 11

governed by the FCC and so forth and, you 12

know, they've got all these approvals.  The 13

FCC has nothing on file with them, absolutely 14

nothing.  You can go to the FCC website.  I 10:14AM 15

put every name in there under the sun and 16

talked to them yesterday.  They don't even 17

have an application at this time.  There is 18

nothing with the FCC.  If there was something 19

approved back in '06, maybe there was, maybe 10:14AM 20

there wasn't, who knows.  But if he didn't 21

need your approval, then they wouldn't be 22

here.  The FCC says that you can do the 23

approval based on your local authorities only 24

if the local authorities give their blessing.  10:14AM 25
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Okay?  1

Mr. Hoxeng himself mentioned several times 2

about the hurricanes.  You know, keep in mind 3

about the hurricanes.  I mean that's a 4

legitimate concern with something 199 feet in 10:15AM 5

the air.  You know, everybody talks about well 6

150 feet is already approved.  I understand 7

that.  When they apply for that permit I can 8

assure you I will vigorously be after that 9

when they apply for that permit, if they do, 10:15AM 10

for 150 feet.  11

Let's talk about some of these things on 12

the criteria.  In one part of it, you know, 13

it's going to hold cellular towers, radio 14

heads and things of that nature.  If you read 10:15AM 15

up on that stuff, I mean, that's really just a 16

money making thing for Mr. Hoxeng.  You know, 17

he's going to rent space on this tower to all 18

sorts of different places.  I mean, there's a 19

reason why his tower now is over in Alabama.  10:15AM 20

Towers are meant to be out away from 21

everything.  I mean, this thing is a public 22

danger.  It is a nuisance.  23

Other harmful effects.  You know they say 24

it can't solely be.  It doesn't have to be 10:16AM 25
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solely be based on that, but it certainly is 1

worth talking about.  It is a real concern.  2

I've got studies here signed by 50, 60, 70 3

doctors.  4

You know, another thing that staff said is 10:16AM 5

they don't find any anticipated nuisances.  I 6

mean -- I mean that's a visual nuisance if 7

I've ever seen one.  I mean, that's an 8

absolute visual nuisance.  You know, to 9

everybody, not only us, everybody in the area, 10:16AM 10

everybody coming to our town, when they come 11

down I-10 or I-110 or something, I mean, that 12

is a visual nuisance.  13

Also, you know, I would think that the EPA 14

would have something to do with this.  You 10:16AM 15

know, the EPA would -- I don't see anything 16

mentioned in here, but you think that you 17

would need an air permit from the EPA to do 18

something like this.  If this is going to go 19

forward, I mean, I think we need a complete 10:16AM 20

study of exactly what the effects are by 21

somebody that knows a whole lot more than I do 22

or any of us probably in this room.  To my 23

knowledge, we don't have any doctors of 24

environmental, engineering or anything in here 10:17AM 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

64

today.  If we did, I think they would tell you 1

a whole different thing.  2

The harmful effects, you know, under 3

nuisance, it is known that these things 4

interfere with telephones, computers and so 10:17AM 5

forth.  I mean, business nowadays is driven by 6

that stuff.  You know, we don't need that next 7

door.  8

Also, I don't know if this applies, staff 9

would have to let me know, but I would think 10:17AM 10

that you've got to spend a certain amount on 11

ADA requirements if you're going to improve 12

the facility.  It says right here the tower is 13

an upgrade.  Well, if the tower is an upgrade, 14

the code clearly says that if you're going to 10:17AM 15

upgrade your facility you've to spend a 16

certain percentage on ADA requirements.  I 17

don't see that mentioned anywhere.  I would 18

certainly like that to get addressed.19

The picture, number five there, buffers, 10:17AM 20

it says the property is fully landscaped.  21

I've got pictures that were taken just 22

yesterday.  There's absolutely no landscaping 23

anywhere in between my property, his property.  24

In between the back where this tower is 10:18AM 25
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supposedly going to go and the interstate, 1

there is a chain link fence.  That's it.  2

Also, staff themselves have testified 3

before this Board, themselves, saying this 4

isn't an industrial area, this is nothing to 10:18AM 5

do with an industrial area.  Now they're 6

calling it, not only industrial, but heavy 7

industrial.  I mean, the applicant has said 8

the same thing.  Mr. Rigby has been up here 9

himself saying it's not an industrial area.  10:18AM 10

Now it's a heavy industrial area.  I mean, 11

come on.  You can stand there and the picture 12

shows, you stand right at the front of this 13

place, right across the street there's a 14

restaurant.  There's a new bar right there.  10:18AM 15

There's hotels right over the thing -- across 16

the street that way.  You know, they talked 17

about, well, the interstate is a buffer.  I 18

mean that's flat.  I don't know what kind of 19

buffer that is.  You know, this thing is 199 10:19AM 20

feet in the air.  I don't see how the 21

interstate can be a buffer.  22

These houses and these people that live 23

right here are within 500 feet.  The code 24

clearly says within 500 feet you've got a have 10:19AM 25
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a conditional use.  I think you should 1

absolutely consider that.  2

Some of these other things here that I was 3

looking at, you know, the environment, 4

environmental impact.  I have studies here.  10:19AM 5

Again, the code does say your decision can't 6

solely be based on radiation, but it says 7

nothing to the effect that that can't be part 8

of it.  9

So you're not getting the whole story.  10:19AM 10

You're absolutely not getting the whole story 11

from staff or from the applicant and I think 12

you should really look at it really hard.  13

The sign limits in the area are 50 feet.  14

Fifty feet is the sign limits in the area.  10:19AM 15

You know, why would we want something 199 feet 16

there.  If you look at the hotels and the 17

restaurants in the area, there's probably 18

1,000 people that spend over eight, nine hours 19

a day in this general area.  They say, well, 10:20AM 20

nobody is living there.  How long do you 21

really stay at your house?  I mean, what are 22

you there, ten, twelve hours a day maybe?  23

There's well over 1,000 people that spend that 24

much time there.  10:20AM 25
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Most of these radio towers, I do believe, 1

should be out in the middle of nowhere.  I 2

mean, that's just a given fact.  If a 3

hurricane blows one of these things down, 4

you're going to have a major problem in your 10:20AM 5

hands if that thing goes across the interstate 6

and the traffic is backed up and everybody is 7

trying to get out of town.  I think there 8

could seriously be serious consequences to the 9

County, if something like that were going to 10:20AM 10

happen.  You know, your whole thing is based 11

on what ifs.  I get it.  Yeah, there's 12

safeguards to protect that thing from falling 13

down.  I get it.  I understand that, but that 14

doesn't mean it couldn't happen.  10:20AM 15

And as far as the ill effects and so forth 16

from the environment or from the radio waves, 17

I think if there's any chance you're putting 18

not even one citizen in any piece of danger 19

whatsoever it is your job to protect the 10:21AM 20

citizens.  21

One last thing, I am not a real estate 22

agent, I'll tell you right off the bat, but I 23

have plenty of studies right here that are 24

done by professional real estate agents and 10:21AM 25
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doctors.  94 percent of people polled would 1

not want this thing next door to them and if 2

they went to buy something next door to them 3

it would seriously affect what they're willing 4

to pay for it.  Will it affect real estate 10:21AM 5

values?  Absolutely it will.  Ask yourself 6

that question. 7

MR. HOLMER:  Unless you're an appraiser, 8

they can't take that.  9

MR. JENSEN:  I've got a study right here, 10:21AM 10

if you would like to see it.  11

MR. HOLMER:  It's the Board's pleasure. 12

MR. JENSEN:  Again, I think the Board has 13

been extremely misled by staff and also by the 14

applicant, so I encourage you to do your own 10:22AM 15

research, look at it and, I mean, a lot of 16

these things here today are opinions, but 17

that's what you're here for.  I mean, 18

otherwise we wouldn't be before the Board.  If 19

they didn't need your approval, they wouldn't 10:22AM 20

be here.  They definitely need your approval.  21

There's no buffers, there's no anything here.  22

This thing doesn't belong here.  I think you 23

should absolutely keep that in mind and ask 24

yourself the question.  Would you want to be 10:22AM 25
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next door to it?  1

MR. SMITH:  Board members, any questions 2

of the speaker. 3

MR. STROMQUIST:  I have one question.  You 4

keep bringing up we're being misled by staff.  10:22AM 5

We depend on our staff, and I don't see where 6

they were misleading us at all, and they're 7

the experts in this.  They do this all the 8

time.  You know, they give us the facts.  We 9

have to go by the facts that they give us.  10:23AM 10

There is no facts that they're putting out 11

that are untrue.  You know, they don't give us 12

bad information.  They just give us the facts 13

that they can give us according to the Land 14

Development Code and what they're allowed to 10:23AM 15

tell us.16

They don't go on a campaign for anybody 17

that comes in with an application.  They're 18

strictly here to support the Board of 19

Adjustment and to give us their 10:23AM 20

Findings-of-Fact. 21

MR. JENSEN:  Yes, sir. 22

MR. JONES:  Mr. Stromquist, thank you for 23

that.  If Mr. Jensen has any, any concerns 24

that he may see where staff is not giving 10:23AM 25
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adequate information, as the director I will 1

be glad to talk to him, as he knows before.  2

We have had many discussions with Mr. Jensen 3

on other issues, so he's aware of my open door 4

policy to sit down and discuss these matters.  10:24AM 5

If he can present us with the information, we 6

would be glad to review it.  But as 7

Mr. Stromquist stated, we are here to provide 8

you with the facts.  Everybody may not like 9

the facts that we present, but it is the facts 10:24AM 10

and we do that respectfully and carefully.11

MS. HUAL:  I just wanted to interject for 12

the Board's benefit.  I'm sure you've all 13

reviewed Article 7, Section 7.18.00 relating 14

to commercial communication towers which is 10:24AM 15

referenced in the criterion.  The provision 16

that is being discussed is sub J, relating to 17

emissions and it states:  No location for 18

placement, construction or modification of a 19

commercial communication tower or 10:24AM 20

communication antenna shall be regulated on 21

the basis of the environmental effects of 22

radio frequency emissions to the extent that 23

commercial communication towers and antenna 24

comply with the FCC regulation concerning such 10:25AM 25
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emissions.  And that was a "shall".1

MR. JENSEN:  If I may respond to those 2

things, I mean, I listened, but if you go a 3

step further it says:  Comply with the FCC.  4

If you look on the FCC's website, the Act is 10:25AM 5

right on there and it says solely.  You cannot 6

base it solely upon that.  7

Another thing here, you know, yes, sir, I 8

appreciate what you say that staff does their 9

work and staff generally does a pretty good 10:25AM 10

job, but in the beginning of this it was asked 11

has anybody been out there?  No.  No one has 12

been out there.  No one really knows what's 13

going on here.  14

And I can easily point to something that 10:25AM 15

absolutely can be proven extremely easy.  16

Criterion Number (8), Findings-of-Fact from 17

the staff:  The proposed use will be 18

compatible within the surrounding heavy 19

industrial zoning.  10:25AM 20

That's what the staff told you.  Staff has 21

testified under oath right here in this very 22

room that that is not heavy industrial zoning. 23

MR. JONES:  Mr. Jensen, could you give us 24

an opportunity to respond?  10:26AM 25
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MR. JENSEN:  I mean, it says it right here 1

in black and white.  2

MR. JONES:  Could you give us an 3

opportunity to respond.  4

MR. JENSEN:  It says it right here in 5

black and white, guys.  You've got it right in 6

front of you, Number (8).  Please look at it.  7

MR. JONES:  Respectfully. 8

MR. STROMQUIST:  I don't see industrial in 9

there anywhere. 10:26AM 10

THE WITNESS:  Heavy commercial zoning. 11

MR. SMITH:  Point of order. 12

MR. HOLMER:  Staff hasn't had a chance -- 13

I have a statement and a question of the 14

witness. 10:26AM 15

MR. SMITH:  All right. 16

MR. HOLMER:  First, my statement.  You can 17

see there in black and white, as you said, 18

that staff, in fact, referred to this as 19

commercial zoning, not industrial in any way, 10:26AM 20

shape or form.  Although the zoning does allow 21

for light industrial we were referring to the 22

commercial nature of it.  23

Now, there's been a question of 24

development standards.  Once again, this 10:26AM 25
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project does have to go through development 1

review.  These things will get addressed at 2

that time.  3

You mentioned several times -- here comes 4

the question.  You mentioned several times 10:27AM 5

that the tower, any tower, is going to be a 6

nuisance there, it's going to be a visual 7

nuisance, something that nobody wants near 8

them and it's going to be some new hazard, 9

correct?  Do I have the gist of that?10:27AM 10

MR. JENSEN:  What's that?  I'm sorry.  11

MR. HOLMER:  I'm sorry.  You mentioned 12

that it's a nuisance having a tower there? 13

MR. JENSEN:  Yes. 14

MR. HOLMER:  And this is some new thing in 10:27AM 15

the area that's going to cause a problem? 16

MR. JENSEN:  Correct. 17

MR. HOLMER:  Up on the screen, if you 18

would, that's the photograph I took of our 19

public hearing sign.  And just for 10:27AM 20

clarification, I'm going to pull it up because 21

that's in the PowerPoint and you can't see as 22

well.  With this you can zoom in a little bit.  23

So just to get my reference, that's your sign 24

there, correct? 10:27AM 25
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MR. JENSEN:  I don't have my glasses.  I 1

can't really see that.  It appears to be, yes. 2

MR. HOLMER:  Can you tell me what this 3

metal lattice work structure 260 feet to the 4

southwest of your front door is?  10:28AM 5

MR. JENSEN:  I mean, I'm no engineer.  I 6

can't even speculate what that is, but I think 7

it's a power line. 8

MR. HOLMER:  Yes, sir, it is. 9

MR. JENSEN:  I think.  And also that's 10:28AM 10

where the homeless slept across from the hotel 11

there. 12

MR. HOLMER:  But the structure, I don't 13

think anybody would disagree, I mean, I could 14

pull up the street view show you, it is a Gulf 10:28AM 15

Power high tension line tower connecting to a 16

number of other ones where the power lines run 17

along that side of the interstate.  18

Was that there before this incident?  I 19

mean, has it been there? 10:28AM 20

MR. JENSEN:  I don't know.  I would assume 21

so. 22

MR. HOLMER:  Okay.  That's all. 23

MR. JENSEN:  I mean, it's -- yeah, it's 24

Gulf Power.  I know anything new that's gone 10:28AM 25
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in the area has absolutely gone underground, 1

even Mr. Hoxeng refers to that.  2

But I do think you folks should absolutely 3

look at everything here.  You know, some of 4

the numbers that are given to you and some of 10:29AM 5

the things that are happening here, it seems 6

to me that you've been misled a little.  I 7

think you ought to look into it just a little 8

bit, because it is not heavy zoning.  9

I also have pictures here that I would 10:29AM 10

like to show you.  The only thing heavy 11

commercial zoning it looks like in that area 12

is the applicant's property.  I mean, I do 13

have the pictures. 14

MR. JONES:  And, Mr. Jensen, you've been 10:29AM 15

stating as you've been speaking -- C-2 zoning 16

it does allow for industrial type uses.  17

However, this particular area, it does not 18

have industrial type uses.  So the zoning 19

itself, it does allow for that, so that is -- 10:29AM 20

now, if you want me to explain it to you I 21

will be glad to explain it to you.  We'll go 22

through the code completely, but the zoning 23

and the conditional use criteria, that's the 24

issue at hand.  Whether or not you may feel 10:30AM 25
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like that is not zoned correctly, that's this 1

Board's decision.  That's for another case.  2

Staff has done and is doing what the Land 3

Development Code requires for the zoning, and 4

presenting to them the Findings-of-Fact based 10:30AM 5

upon the zoning.  All the other issues I will 6

be glad to sit down with you and your attorney 7

and our attorney and we will discuss these 8

matters. 9

MR. SMITH:  Any other questions from the 10:30AM 10

Board for the speaker?  11

Any other questions from staff?  12

MR. HOLMER:  No, sir.  13

MR. SMITH:  Questions from the applicant?  14

MR. HOXENG:  No, sir.  10:30AM 15

MR. SMITH:  Thank you, Mr. Jensen.  16

Does the Board have any questions? 17

MR. JENSEN:  My pictures, no?  Does 18

anybody want to see those?  19

MR. HOLMER:  Yeah, that's at the Board's 10:31AM 20

pleasure. 21

MR. JENSEN:  I would like to show you what 22

the area looks like, since everybody says they 23

haven't seen it.  24

MR. SMITH:  At this point the Chair would 10:31AM 25
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entertain any motion to accept the film into 1

evidence.2

MR. BRYAN:  I'll move to accept those, 3

please.  4

MR. SMITH:  We have a motion to accept the 10:31AM 5

film into evidence.  Is there a second?  The 6

motion dies for lack of a second.  7

MR. JENSEN:  Thank you.  8

MR. SMITH:  Does the Board have any 9

questions of the applicant?  10:31AM 10

MR. BRYAN:  I do have some.  I must have 11

lost it a little bit.  There's been a lot of 12

conversation.  Would you refresh why the 13

additional 49 feet is necessary for you to go 14

through this application process for 10:32AM 15

conditional use, that otherwise could have 16

been met by simply compiling with the code at 17

150 feet?  18

MR. HOXENG:  Yes, sir.  Again, I'm Dave 19

Hoxeng.  Mary and I own the radio stations.  10:32AM 20

If you go to the package that the staff 21

prepared, there's a map.  There's actually two 22

maps in there.  Do y'all have those?  23

MR. BRYAN:  I do now.  24

MR. HOXENG:  Again, this is a multi use 10:32AM 25
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communication tower and the very top of the 1

tower will have a microwave, which goes to the 2

two regular tall towers.  Our everyday program 3

will be fed on those.  4

MR. BRYAN:  I just need a simple answer, 10:32AM 5

sir.  What does this extra 49 feet buy you, 6

provide for you, accommodate, that otherwise 7

would not have been met by 150 feet?  8

MR. HOXENG:  So if you look at the two 9

coverage maps -- do you have both of them 10:32AM 10

there?  11

MR. BRYAN:  I don't really want to look at 12

them.  I would just like to hear a statement 13

from you that answers my question.  14

MR. HOXENG:  So the coverage of 150-foot 10:33AM 15

tower would be 173,701 people, and with the 16

extra 49 feet it goes up almost 45,000 people 17

to 218,493, so it gives better coverage during 18

times of emergency. 19

MR. BRYAN:  Okay.  But there is a code 10:33AM 20

that says 150 that would provide you with a 21

certain degree of coverage and, therefore, 22

revenue, I presume.  This allows you for 23

additional revenue because of more coverage, 24

more advertising dollars it could pull in 10:33AM 25
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because of people reached, I presume?  1

MR. HOXENG:  No, sir.  Our every day 2

configuration is we broadcast off a 940-foot 3

tower in Alabama.  It's on a 40-acre property.  4

It's a huge tower.  Towers like that can fall 10:33AM 5

down in hurricanes because of tornadoes, 6

because they twist them and they fall down.  7

It's a guy tower.  So this is the backup tower 8

for that tower and also the backup tower for 9

the tower that's down on Palafox, which was 10:34AM 10

put out of commission by Hurricane Ivan when 11

that huge chunk of concrete landed next to us.  12

So this is back up.  It has nothing to do with 13

revenue.  14

This tower would only be used for 10:34AM 15

broadcast after we lost one of our main 16

towers, for any reason.  It could fall down.  17

We could lose the communications.  We could 18

lose the power.  19

MR. BRYAN:  I understand.  I want to ask 10:34AM 20

again.  I guess, I'm still unclear what the 49 21

feet buys you.  So as a backup, in particular, 22

150-foot backup tower is adequate. 23

MR. HOXENG:  It buys us 26 percent.  We 24

can reach 26 percent more citizens with the 10:34AM 25
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extra 49 feet.1

MR. BRYAN:  Okay.  That's good enough for 2

me.  3

MR. HOLMER:  And one extra thing I know 4

has come up several times.  Keep in mind this 10:34AM 5

conditional use is not a variance.  A variance 6

is based on a need as opposed to a want.  A 7

conditional use you can approach it as a want.8

MR. BRYAN:  That's a good point.  Thank 9

you.  10:35AM 10

MR. RIGBY:  Mr. Chairman, I would -- and 11

again, most times I would simply sit down 12

here, and staff has addressed the accusations 13

made against staff for misleading this Board.  14

Those accusations have also been aimed at me, 10:35AM 15

and my reputation in this business is based 16

upon what I do and say in front of boards like 17

you.  18

And I want to address one issue.  Ms. Hual 19

addressed the County code provision.  There's 10:35AM 20

no reference in there to solely or any of 21

those comments.  I have for you the federal 22

statute.  It's very short.  I can read it and 23

I can pass it out to you.  And what this 24

statute says is:  No state or local government 10:35AM 25
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or instrumentality thereof, may regulate the 1

placement, construction and modification of 2

personal wireless service facilities on the 3

basis of the environmental effects of radio 4

frequency emissions to the extent that such 10:36AM 5

facilities comply with the commissions' 6

regulations concerning such emissions.  7

If that had said not solely, I would have 8

told you that.  That's the statute, and I have 9

copies here for every member of the Board, if 10:36AM 10

you want to see it.  And so I wanted to 11

address that fact that implied that I had in 12

some fashion led you to believe something that 13

was not true.  14

In rebuttal, I would like Mr. Hoxeng to 10:36AM 15

identify the photograph I showed Ms. Schultz.  16

Frankly, you've seen the base of that tower, 17

but Mr. Hoxeng can identify this and offer one 18

other bit of testimony as to what he sought to 19

do in prior years to avoid having to put up a 10:36AM 20

tower so that he can also transmit to those 21

other towers, if I might do so.  22

MR. SMITH:  And if we will, we'll let this 23

be the closing statement.24

MR. RIGBY:  That will be fine.  10:37AM 25
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Mr. Hoxeng, I'm going to show you this 1

photograph.  Did you take it? 2

MR. HOXENG:  Yes, I took it yesterday. 3

MR. RIGBY:  Just describe what it depicts. 4

MR. HOXENG:  It's a photograph taken from 10:37AM 5

my parking lot.  Looking across my neighbor's 6

parking lot you can see the Family Funeral and 7

Cremation sign, and it shows the large high 8

tension power tower directly -- in the parking 9

lot directly across from the Family Funeral 10:37AM 10

and Cremation facility.11

MR. HOLMER:  If I may, staff doesn't 12

object or dispute showing these photographs, 13

but that wasn't accepted into evidence.  Are 14

you presenting it?  10:37AM 15

MR. RIGBY:  He's identified what it is and 16

where he's taken it.  I would like to offer it 17

into evidence.  He's then going to offer one 18

bit of testimony concerning an effort to talk 19

to Gulf Power concerning potential use of that 10:38AM 20

structure for his microwave. 21

MR. SMITH:  Board, we have photos that 22

have been offered into evidence.  We would 23

need to accept or not accept that, keeping in 24

mind that we did not accept the last effort to 10:38AM 25
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enter photos into evidence.  But the Chair is 1

open to a motion to this item that's been 2

introduced.  Seeing none, the motion fails.3

MR. RIGBY:  Mr. Hoxeng, with respect to 4

that tower, is there a tower directly across 10:38AM 5

the street from Family Cremation? 6

MR. HOXENG:  Yes, sir, it's a Gulf Power 7

high tension line tower. 8

MR. RIGBY:  Did you, in the past, make any 9

effort to see if you could locate a microwave 10:38AM 10

station on the top of that tower to avoid a 11

tower at your location? 12

MR. HOXENG:  Yeah.  The project that I'm 13

asking you guys to approve today is hundreds 14

of thousand of dollars, and I did ask.  I met 10:39AM 15

with Gulf Power a couple of years ago to see 16

if we could put a microwave system on that 17

tower to shoot over the highway, and their 18

engineers just essentially vetoed it as 19

dangerous, so we weren't able to do that.  But 10:39AM 20

the neighborhood already has these high 21

tension line towers and I guess that's part of 22

my point. 23

MR. RIGBY:  Do you know the height of that 24

tower? 10:39AM 25
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MR. HOXENG:  I don't. 1

MR. RIGBY:  Thank you.  No other 2

questions.  3

MR. SMITH:  Thank you, sir.  Board, any 4

questions of the applicant?  10:39AM 5

Staff, would you like to make a closing 6

statement?  7

MR. HOLMER:  No, sir.  8

MR. SMITH:  All right.  The Chair will now 9

entertain a motion regarding this item.  In 10:39AM 10

your opinion -- 11

MR. JONES:  I'm sorry.  First I 12

would again -- normally, I don't do this, but 13

do -- I would like to defend Mr. Andrew Holmer 14

and everyone on my staff.  He is a man of 10:39AM 15

integrity, for the record.  He does his job 16

very, very well.  In all of these cases he 17

tries to be content neutral, remaining fair to 18

everyone.  So any accusation that he or myself 19

or any person in my staff is trying to mislead 10:40AM 20

you today, respectfully, I take offense to 21

that for that remark.  I want to make that for 22

the record, that we try our best to be a team 23

that is professional and operates with a 24

standard of ethnics and integrity.  I just 25
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want to make that for the record.  Thank you.1

MR. SMITH:  I see someone in the audience, 2

but did you fill out one of these? 3

THE WITNESS:  Yes, sir, I did.  Brittni 4

Forsell.  I filled one out.  10:40AM 5

MR. SMITH:  We missed you?6

MS. FORSELL:  Yes. 7

MR. SMITH:  Oh, I'm terribly sorry.  8

Please come forward and be sworn in.  9

(Brittni Forsell sworn.) 10

MS. FORSELL:  I would just like to express 11

my opinion.  I've seen a few places around 12

here, including a couple of the two-story 13

condos over there off Plantation Road right 14

around the corner from Main Stay Hotel, and 10:41AM 15

I've also seen a few homes right there off of 16

Whitmire Road.  You know, I've done research 17

myself and my opinion also is it's an eyesore.  18

Not only that, with the hurricane, who's to 19

say with the hurricane and the winds are 20

blowing and the weather, who's to say where 21

that thing is going to blow.  No one knows 22

which direction it's going to go.  It could go 23

all the way across the interstate and into the 24

apartments.  That's the residents here.  10:41AM 25
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And I just, you know, and all of the 1

cancer, the leukemia.  There's doctors' 2

offices literally right across the street from 3

Cat Country, not even a half of a football 4

yard across the street and, I mean, I'm very 10:41AM 5

concerned for the pregnant women and for the 6

children.  There's a child care there, as well 7

and around the corner there's another set of 8

doctors' offices.  They couldn't be here today 9

because they have to work, and I'm here to 10:42AM 10

actually speak for them, you know.  They're 11

very concerned, as well Wendy's.  Even Wendy's 12

has a right to health.  13

I just have one thing.  I want to know 14

why, how come the backup tower they want to 10:42AM 15

put here in the residential area rather than 16

put the backup tower somewhere like far out.  17

I mean, I don't understand why you would put a 18

backup tower nearby a residential area or even 19

by a mall, for that matter.  Why would you put 10:42AM 20

the backup near the residents?  I just don't 21

understand that.  I didn't understand that 22

when they were talking about it.23

MR. SMITH:  Thank you.  24

MS. FORSELL:  Thank you.  25
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MR. SMITH:  Thank you very much.  1

Any questions from the Board for the 2

speaker?3

Staff, any questions?  4

MR. HOLMER:  No, sir.  10:42AM 5

MR. SMITH:  Applicant, any questions. 6

MR. HOXENG:  No, sir. 7

MR. SMITH:  Thank you, ma'am. 8

The Chair will now entertain a motion 9

regarding this item. 10:43AM 10

MR. BRYAN:  Mr. Chairman, could I ask a 11

direct question to the staff prior to any 12

motion?  13

MR. SMITH:  Sure. 14

MR. BRYAN:  Thank you, sir. 15

Drew, do we know why the 150-foot limit 16

exists, what the preconditions and the 17

rationale that the existing code stands at 150 18

feet for which we're here today to 19

conditionally modify?  10:43AM 20

MR. HOLMER:  That predates my time with 21

the County.  I'm not sure why that was taken, 22

that height.  There are a number of 23

measurements that we have that they do vary by 24

jurisdiction and I'm not -- I wasn't here when 10:43AM 25
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they imposed some of these distances.1

MR. BRYAN:  I ask because I don't even 2

know what the reasons are, but it is a code, 3

it's an established and existing code.  A 4

homeowner who lives within a 500-foot radius 10:43AM 5

as delineated in that code, should be, it 6

seems to me, to expect the provisions of the 7

code to be upheld.  When is a homeowner, one 8

buys in that area, perhaps sells that real 9

estate to another buyer, with the expectation 10:44AM 10

that code is going to be maintained and 11

preserved unless there's other good reasons 12

that things have changed, there's requirements 13

that were modified or called for some reason 14

to again change the code.  I haven't heard 10:44AM 15

anything today that's been offered why that 16

150-foot limit, for whatever reason it was 17

imposed, should be challenged.  It is 18

conditional, as you correctly cited.  It would 19

be expedient perhaps, helpful, but there are 10:44AM 20

those who live within the bounds of the 21

existing code that would be affected and they 22

would not benefit by that conditional 23

modification.  24

So I just ask if we could be enlightened 10:45AM 25
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-- and I didn't really expect that you would 1

have the details of that particular aspect of 2

the code at your fingertips -- but if you see 3

my point, if we see the point here, that we're 4

asked to modify something, the grounds by 10:45AM 5

which we really don't know the basis for that 6

150 foot having been imposed in the first 7

place.8

MR. STROMQUIST:  I would be more inclined 9

to look at the difference, the 200-foot 10:45AM 10

difference, that where the criteria changes 11

was set up by, I would assume, the FCC.  You 12

know, do they take the precedence?  Did 13

Escambia County come in and say we're just 14

going to do three-quarters?  10:45AM 15

MR. BRYAN:  It's all supposition.  16

MR. STROMQUIST:  You know, we don't even 17

know what the reason was that they picked 150 18

feet.  And I know the difference when you get 19

over 200 feet it's a whole new ball game, so I 10:46AM 20

don't necessarily have a problem with anything 21

that's under 200 feet.  I have a question like 22

you do as why did the County get to 150 feet 23

instead of 200.  24

MR. HOLMER:  Once again, that predates me.  10:46AM 25
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Like I said, there's a number of these 1

measurements.  In some places, alcohol near a 2

school could be 300 feet.  Well, in Escambia 3

County it's 1,000.  These are varied by 4

localities and it's based on what the elected 10:46AM 5

officials deem appropriate.  6

This is a perfect example of why we have 7

the Board of Adjustment, why the Board of 8

Zoning Adjustment, which you will often hear 9

it referred to, why it's exists.  You know, 10:46AM 10

with staff everything is black and white.  And 11

as Mr. Jones said we play it right down the 12

middle.  We do offer our opinion.  That's 13

something that's sought by the Boards, that 14

you want to know what we think due to our 10:47AM 15

experience and expertise in the area.  But at 16

the end of the day we're black white, and this 17

is a one of those things there is some gray to 18

it and that's why you're here.  Lucky you.  19

It's a lot easier on us to go with the black 10:47AM 20

and white. 21

MR. BRYAN:  You make a good point, if I 22

may finish the thought.  When code is 23

established it is established by a Board 24

that's generally either appointed or elected, 10:47AM 25
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and it represents, as in representative 1

government, the wishes of the people 2

presumably.  It's codified.  It exists.  And 3

in my view as a citizen, it should stand for 4

something.  If it's going to be challenged it 10:47AM 5

should be challenged on fact changing 6

circumstances, et cetera, particularly, if it 7

were to affect me, as a homeowner or citizen, 8

in some other capacity and it seems to me that 9

we're asked -- and I understand the gray area 10:48AM 10

and I perfectly understand the nature of the 11

existence of a board such as this to 12

subjectively apply code with some temperament, 13

with some consideration of the realities and 14

the exigencies of life as they exist.  10:48AM 15

Nonetheless, I think it's incumbent on us, 16

before we modify existing code that's in 17

place, to understand the basis for which we 18

are saying, you know what, that code was 19

probably okay, but in this case it doesn't and 10:48AM 20

shouldn't apply.  21

MR. HOLMER:  You're not modifying the 22

code.  23

MR. BRYAN:  No, no. We're making a 24

modification.  10:48AM 25
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MR. HOLMER:  An exception to a code.  1

MR. BRYAN:  But you see the gist of my 2

point here.  That's all.  And I hope my fellow 3

Board members -- the only reason I'm taking 4

the time here in a very lengthy morning 10:48AM 5

already, and I think a good morning, is to get 6

that point across. 7

MR. HOLMER:  Codes are designed that way.  8

You know, there are certain things in there 9

that there is no exception to.  10:49AM 10

MR. BRYAN:  Right.  11

MR. HOLMER:  Other ones that there is an 12

exception to come before you guys. 13

MR. BRYAN:  Fair enough.  Fair enough.  14

Thank you.  10:49AM 15

MR. STROMQUIST:  I'll make a motion. 16

MR. SMITH:  Does the Board have any other 17

questions?  Those comments are highly 18

relevant.  Thank you.  19

The Chair will now entertain a motion.10:49AM 20

(Motion by Mr. Stromquist.)21

MR. STROMQUIST:  I will make a motion to 22

accept staff's Findings-of-Fact and approve 23

the conditional use with the following 24

condition that the project must meet all 10:49AM 25
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conditions imposed through the site plan 1

review process.  2

MR. SMITH:  We have a motion.  Do we have 3

a second?  4

MR. ADAMS:  Second.10:49AM 5

MR. SMITH:  We have a second.  Any further 6

discussion?  7

MS. GUND:  Mr. Chairman, before we vote, I 8

just wanted to make a disclosure that Dave 9

Hoxeng and I served on several boards 10:50AM 10

together, Leadership Pensacola, and Mary 11

Hoxeng and I have served on the Impact One 12

Hundred Board and that Kerry Anne Schultz and 13

I have had some common clients.  I just to 14

make that disclosure.  There's no financial 10:50AM 15

interest with any of the three of those 16

people. 17

MR. SMITH:  I see no reason to recuse 18

yourself.  19

All right.  We have a motion.  We have a 10:50AM 20

second.  Any discussion?  Those in favor 21

signify by raising your right hand.  22

(Ms. Gund, Mr. Adams and Mr. Stromquist in 23

favor.) 24

MR. SMITH:  Those opposed?10:50AM 25
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(Mr. Bryan, Mr. Smith and Ms. Rigby 1

opposed.)2

MR. SMITH:  Three three.  3

MR. HOLMER:  It fails at that point.  It's 4

a denial.  If there's not a positive vote, 10:51AM 5

it's a denial.  6

MR. RIGBY:  If I can, just so there's no 7

surprises here later, the federal law also 8

requires that you make your findings in 9

writing.  If you object to siting of the tower 10:51AM 10

you're required to make those findings in 11

writing and essentially, immediately.  There's 12

a recent case, but basically it said waiting 13

until the next meeting to do so is not good 14

enough.  15

MR. BRYAN:  Are you sure, sir?  16

Personally, I'm not objecting to the 17

construction of a tower.18

MS. HUAL:  And again, that provision 19

relates strictly to personal wireless service 10:51AM 20

facilities. 21

MR. RIGBY:  Which this tower does include.  22

MS. HUAL:  It will.23

MR. RIGBY:  You never have a tower 24

existing before you get approval for it, so it 10:51AM 25
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will have those.  Again, I simply bring 1

that -- I don't want this to be a surprise 30 2

days later to somebody. 3

MR. BRYAN:  We need clarification because 4

again my point was I'm not objecting to a 10:52AM 5

tower.  I'm objecting to a tower that's over 6

150 feet in height.7

MR. RIGBY:  I understand that, but that 8

still requires -- 9

MR. BRYAN:  We need counsel to advise us 10:52AM 10

on that.  11

MR. RIGBY:  Okay.  And again, so however 12

you want to deal with that, but I brought 13

those statutes to Ms. Hual's attention.  It's 14

in the same 47 U.S. Code, Section 332 that 10:52AM 15

requires those written findings by the Board 16

that makes the decision. 17

MR. BRYAN:  If that's it, that's it.  18

MR. SMITH:  Thank you, sir.  19

I have one item of business, but as far as 10:52AM 20

this part of the session, everyone is welcome 21

to leave or you're certainly welcome to stay.  22

We now have a full board and we need to elect 23

a vice chairman.  So the Chair would seek a 24

motion to nominate a vice chair.  10:52AM 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

96

MS. RIGBY:  I'll nominate Mr. Stromquist. 1

UNIDENTIFIED BOARD MEMBER:  Second.2

MR. SMITH:  We have a motion.  We have a 3

second.  Any discussion?  Those in favor, 4

raise your right hand.  5

(Board members vote.) 6

MR. SMITH:  It passes unanimously.  7

Congratulations.8

The meeting is adjourned.9

(The proceedings concluded at 10:53 a.m.).10:53AM 10
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P R O C E E D I N G S

MR. SMITH: The meeting of the Escambia

County Board of Adjustment for March 11, 2015,

is hereby called to order. With six members

present, we have a quorum.

Would the Clerk please swear in the staff.

(Andrew Holmer and Horace Jones sworn.)

MR. SMITH: Members of the Board, a copy

of the resume' of staff has previously been

provided and remains on file for reference.

The Board has previously recognized staff as

expert witnesses. Does anyone have any

questions regarding the qualifications of

staff to offer expert testimony? Seeing none.

We would like to accept the Board of

Adjustment meeting package for March 11, 2015

with the Development Services Staff

Findings-of-Fact into evidence. The Board of

Adjustment meeting package for March 11, 2015

with Development Services Findings-of-Fact has

been provided to the Board members.

The Chair will now entertain a motion to

accept the Board of Adjustment meeting

package. Do we have a motion?

MR. STROMQUIST: Motion to accept.
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MR. SMITH: Do we have a second?

MR. ADAMS: Second.

(Board members vote.)

MR. SMITH: Any opposed?

(None.)

MR. SMITH: It's unanimously accepted.

(Motion passes unanimously.)

MR. SMITH: Do we have proof of

publication?

MS. LOCKHART: Yes, sir, we did.

MR. SMITH: Did the publication meet all

legal requirements?

MS. LOCKHART: Yes, sir.

MR. SMITH: The Chair will now entertain a

motion to waive the reading of the legal

advertisement. Do we have a motion?

MR. STROMQUIST: Motion to waive.

MR. SMITH: Do we have a second?

MR. ADAMS: Second.

MR. SMITH: All those in favor signify by

raising your right hand.

(Board members vote.)

MR. SMITH: Any opposed, like sign.

(None.)

(The motion passed unanimously.)
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MR. SMITH: Approval of the resume' of the

previous meeting. If you have reviewed

resume' and transcript of board meeting held

on February 18, 2015, under your review of the

resume' and transcript, are there any

additions, deletions or corrections?

The Chair will now entertain a motion

regarding that hearing resume' for the Board

of Adjustment held on February 18, 2015. Do

we have a motion?

MR. STROMQUIST: Motion to approve.

MR. SMITH: We have a motion. Do we have

a second?

MR. ADAMS: Second.

MR. SMITH: All those in favor signify by

raising your right hand.

(Board members vote.)

MR. SMITH: It passes unanimously.

(Motion passes unanimously.)

MR. SMITH: If there is no objection, the

Chair will waive the reading of the purpose of

the Board of Adjustment as this is sort of a

follow-up hearing on the February 18th

meeting.

Are there any objections?
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All written or oral communication outside

of this hearing with members of the Board of

Adjustment regarding matters under review

today are considered ex parte communications.

Ex parte communications are presumed

prejudicial under Florida law and must be

disclosed as provided in Board of Commission

Resolution 96-13. Before a decision of this

Board on any administrative appeal, variance

or conditional use request, the Chair will ask

each Board member if there has been any

ex parte communication regarding the

respective issues and they would identify

themselves at that time.

This is a little different than usual, but

I will say now that I'm going to call on staff

to make a comment in just a second, but if

there is anyone in the audience who has not

signed a request to speak form, it's the blue

form on the back table, we would ask you to do

so at this time.

I would like to call on staff to give us a

synopsis.

MR. HOLMER: Yes, sir. The reason we're

here today, at the conclusion of last month's
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meeting there was a three three tie. A motion

had been made by Mr. Stromquist, seconded by

Mr. Adams, to accept staff's Findings-of-Fact

and approve the conditional use request. That

motion was -- it failed on a three three vote.

There were no findings from this Board. It

was simply nothing happened because there was

no vote in the affirmative.

At this point what we need from you Board

members is clarification so we can find out

where everyone stands. Now there's actually

two issues here. There is the issue of the

tower being over 150 feet in height. That's

one issue. The second is the locating of a

tower within 500 feet of a residential zoning

district. We need to know from the Board, one

way or another, where you stand on those so

that we can clarify this and make written

findings.

I know that, Mr. Bryan, you had mentioned

in the transcript that you objected to -- the

additional height was yours, but that was the

only thing I got. So essentially what I need

for y'all to do is clarify this. Is the

objection from those that objected the height
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or the location? And those that voted

affirmatively, were you voting yes to both? I

mean, I'm assuming, but I can't say for

certain. We need some way of clarifying this.

Do we want to go each person and say what did

you -- did you have a problem with this or

that, or do y'all want to make a new motion

and clarify?

MR. JONES: I have a question for Kristen.

Since those issues were not directly addressed

at the previous meeting and now we have more

clarification, do you think that two motions

need to be made to address each one

specifically so it will be clear for the

record, on the height as well as the location

to the residence -- the proximity to the

residential districts, so it will be clearly

definable and codified?

MS. HUAL: I don't think that's required.

I think that's up to the Board. And I think

there are three options that I see. The Board

can decide to make findings based on the prior

action to substantiate the decision with what

the motion (inaudible) essentially it did

not.
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MR. RIGBY: I'm sorry. I can't hear.

MS. HUAL: I apologize. So that's one

option, to make finding based on the prior

action.

Otherwise, I think it would be reasonable

to vote to rehear the case as a new case,

where new evidence may be admitted and a new

motion may be made with new findings.

Or the third option could be to bring a

renewed motion, and that motion, potentially,

be amended, the motion that was brought at the

prior meeting, and there would be a new vote

on that motion.

Those are the options that I see possible

to act on today.

MR. SMITH: I'm kind of addressing the

Board. I believe the way the vote was, since

the initial motion was to approve and that was

really denied, and in denying it it seems to

me that we have prohibited both the 150 feet

height in excess of that, and also the 500

feet of residential area.

And you know I think you could address it

from Criterion (2), because of the number of

speakers that we had addressing those issues
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and certainly there was mental anguish.

We didn't address, though it is addressed

in Criterion (5), what are the buffer

requirements, and that's not something we

necessarily get into, but it's going to be

hard to buffer a 199-foot tower.

And also I wonder about Criterion (6), and

I wonder if that height of a tower wouldn't

require flashing red lights, which would be

visible across the road.

And also I wonder about environmental

impact as far as tree removal and that sort of

thing.

Those are just some questions. That's

just discussion. That's not a motion or

anything, but that would be something I think

we, as a Board, need to take into

consideration.

But let me ask the Board members has there

been any ex parte communication regarding that

case -- this case?

Seeing none. Does anyone have knowledge

or information obtained from a site visit or

other sources?

Seeing none. Does any Board member intend
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to refrain from voting due to a voting

conflict of interest?

Would the Board like to consider one of

the three options that Counselor has asked us

at this time or would you like to have a new

hearing?

MR. BRYAN: May I speak?

MR. SMITH: Yes.

MR. BRYAN: I think because of the number

of witnesses that we had at the last meeting

when we initially heard this, and those

witnesses are not here today for whatever

reason --

MS. HUAL: Just to clarify, we couldn't

rehear the case now. It would have to be at a

subsequent meeting.

MR. BRYAN: Good. Because my objection

would be those people came in good faith to

offer argument and information. For us to

proceed anew, if you will, without the ability

for them to input, I think would be a

disservice. So I would not be in favor of

that, but apparently that's not an option

today, as it turns out.

I would be in favor of explaining my vote
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in the negative, and I think that's probably

the easier solution today for us, to stay with

the original vote, which was properly

conducted, and if it's just a matter of

explanation and clarification, et cetera, then

that seems to me to be a not inappropriate way

for us to proceed.

MR. SMITH: I believe at this stage it

would be necessary to make a motion to not

accept staff's Findings-of-Fact, and to deny

this request, and cite those criterion that

address that.

MR. HOLMER: I'm not sure if we can

actually do that because there was a motion

made and that one failed for lack of --

because of the tie, so you would either amend

that motion or -- you would either amend it or

rescind it and kind of go from there.

MR. SMITH: Would the maker of the motion

be interested in rescinding?

MR. STROMQUIST: No.

MR. ADAMS: That motion being?

MR. SMITH: Do you recall?

MR. STROMQUIST: I made the motion to

accept staff's Findings-of-Fact with their
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conditional use.

MR. HOLMER: Here it is. I've got it for

you right here.

I'll make a motion to accept staff's

Findings-of-Fact and approve the conditional

use with the following condition that the

project must meet all conditions imposed

through the site plan review process.

MR. SMITH: And that failed.

MR. HOLMER: Once again, we're back to the

point of needing clarification. Really from

the three who voted against it, were you

voting against the initial height or were you

voting against the tower that close to the

residential zoning district? And I think if

we can get clarification on that and we know

why the vote went the way it did, we're

finished at this point.

MS. HUAL: Perhaps we can start with a

renewed motion, the motion that stood.

MR. HOLMER: Yes. If you would renew the

motion and we can have each person say their

thought on each side of it, or amend the

motion and say, you know --

MR. BRYAN: You're not proposing we undo
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the vote by this motion, are you?

MR. HOLMER: No. The vote stands.

MR. BRYAN: You confused me with the

readdressing or readvancing of the original

motion.

MS. HUAL: I believe if the motion is

renewed it could be voted on as that motion or

amended and voted on.

MR. JONES: Right.

MR. STROMQUIST: So clarify this again for

me. You want me to amend the motion to do

what, to get input from everybody on how they

voted? How do we state this? I'm asking the

lawyer.

MS. HUAL: If the motion is renewed, it

may, as staff has advised, be helpful to

clarify --

MR. STROMQUIST: Can you speak into the

mike? I can barely hear you.

MS. HUAL: Staff has advised it will be

helpful to clarify as part of the motion, what

is being approved.

MR. STROMQUIST: So if I amended the

motion to clarify what's been approved --

MS. HUAL: To, I suppose, accept staff's
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findings and approve the conditional use.

MR. HOLMER: For the additional height and

for the location within 500 feet of a

residential district.

MR. SMITH: I have a question of staff,

maybe Mr. Jones. In this same area we spent

about a year on when it involved the funeral

home, and it came back or was remanded to us

by the circuit judge and we declined it with

the understanding that there was some

codification in the works that would allow a

cinerator for that funeral home in that

particular zoning, and to the best of my

recollection, that was never permitted, that

cinerator. Why was that?

MR. JONES: Basically we -- they did

direct staff. One of the options -- and

Mr. Rigby and as well as Mr. Jensen, they can

help us out if I'm missing some points. If my

memory serves me correctly, one of the options

was, that the circuit court judge had made was

to provide staff, direct staff to gather some

language and to make a new ordinance. Staff

did do that. However, that ordinance was

upheld again. So staff did draft an ordinance
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and it went before the Planning Board and it

was approved. Now, there's some issues with

the ordinance, but the ordinance was approved

by the BCC, as well as the Planning Board.

Now, Mr. Jensen, he decided to pursue

another option, which is going through the

Vested Rights Committee, because of some

issues that he felt that were not addressed.

So the ordinance is still standing. It's

still the rule of law. Mr. Jensen has decided

to pursue another option through the Vested

Rights Committee, but we do have an ordinance

in place at this time for cinerators and other

things that came on back of the ordinance.

MR. SMITH: Thank you. It would seem to

me, Counselor, that -- I don't see how this

motion, based on what I'm hearing, that has

been made, I don't see how it can be amended

to address the point where we are today. I'm

wondering if the most expeditious manner might

not be to have a rehearing.

MS. HUAL: That is one of the options. I

will say if the motion is renewed and there is

a vote, then I would just ask that anyone who

declines to vote in favor of the motion that
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was made before, that they provide

Findings-of-Fact that are supported by

competent and substantial evidence that was in

the record as presented at the last hearing.

That's what's required.

MR. SMITH: Let me ask the Board members

then if anyone would like to comment as to

whether you feel a rehearing would be better

than addressing the motion again? Does anyone

have any comments on that?

MR. ADAMS: We don't need another hearing.

MR. SMITH: Pardon?

MR. ADAMS: I don't think we need another

hearing.

MR. SMITH: Okay.

MR. BRYAN: Agreed. I don't feel we need

another hearing.

MR. SMITH: Then I believe it would be in

order for you to restate your motion.

MR. STROMQUIST: As a rezoning statement?

MR. SMITH: Well, it's in the transcript

if you get confused.

MS. HUAL: And anyone can amend, can

propose an amendment to the motion.

MR. JONES: Right. And I think that's all



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

18

we need. I really believe since the two

options were taken off the table, another

hearing, the Board stated that by a straw vote

that you don't want another hearing, so it

appears that you can make an amendment to that

motion with clarification to address, as she

stated, why you are denying based on

substantial and competent evidence. We have

to provide some type of evidence as to why, on

each fact, that you do not and are still in

favor of. That was not done at the last

meeting and that is what's needed at this

time.

MR. SMITH: Okay. Does everyone

understand the motion? Do we have a second?

MR. ADAMS: Second.

MR. SMITH: We have a motion. We have a

second. Those in favor, raise your right

hand.

(Mr. Bryan, Ms. Gund and Mr. Adams vote in

favor.)

MR. BRYAN: Wait. I'm voting, I believe,

to proceed with information gleaned, yes? We

will offer up our reasons for the vote last

time? I think that's what I'm voting for.
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MR. JONES: To amend the previous motion.

MS. HUAL: I thought we were voting on the

prior motion.

MR. HOLMER: We are. Y'all are voting on

the prior motion.

MS. HUAL: The motion to accept staff's

findings.

MR. BRYAN: To accept staff's findings?

MR. HOLMER: Yes.

MR. BRYAN: Well, I asked that previously,

if we are going to undo the vote of the last

time, and I was assured we cannot do that, it

would require a new hearing.

MR. HOLMER: You're not.

MS. HUAL: No. There can be a renewed

motion. That motion can be amended. There

can be a vote on the amended motion. You

just -- you can't accept any additional

evidence. So whatever was presented at the

last hearing, that's what you would be basing

your decision upon. That's not to say that

you can't renew the motion, amend the motion,

have additional discussion.

MR. SMITH: It was three three vote last

time.
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MR. BRYAN: Correct.

MR. SMITH: And if the three votes against

that motion, the only difference is this time

those three votes will express their rationale

and point to one or two or --

MS. HUAL: But they may vote otherwise,

they may vote on a different motion. So the

limitation is that you can't hear additional

evidence.

MR. SMITH: Right. So right now we're

voting on that original motion --

MR. BRYAN: Thank you.

MR. SMITH: -- to approve and accept the

conditional use request.

MR. BRYAN: That's much clearer.

MR. SMITH: Yes, sir?

MR. BRIDGFORD: Scott Bridgford. Just for

the record, I wanted to note that we represent

Mr. Jensen, whose name has already come up.

Kerry Anne Schultz was here for Mr. Jensen the

last time, and we just wanted to state, for

the record, that our objection is to any

revote, because I've not heard any procedural

flaw in the way the vote was taken the last

time. We certainly understand clarification,
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but we object to any revote because again, I

don't know of any procedural flaw in the way

it was done last time.

MR. SMITH: I think staff, we could do

that and have those three votes that put it

defeated, to explain why.

MR. HOLMER: Yes, we can simply get

clarification.

MR. SMITH: Yes, we'll do clarification.

MR. HOLMER: Point A or Point B.

MR. JONES: Right, clarification.

MR. HOLMER: We can do that.

MR. SMITH: I'll begin that if that's okay

because -- do we need to take that motion off

the table? No. No. It's the same motion.

MR. JONES: It's the same motion.

MR. SMITH: I voted no for those reasons

that I stated earlier, that on Criterion (2)

I'm voting no on the height and the proximity

to the residential area. I believe there were

enough speakers to address that issue as to

noise, glare, smoke, odor on Criterion (2).

There was certainly some mental anguish there.

I also think -- I believe that the tower

will have to have lights because of the
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height. And I think Criterion (6) is a

problem.

So that I'll just use those two criterion

and as I said earlier, even (8) and (7).

There was a reason the code was written this

way, and that's what we're here to either

sanctify or deny.

Now, I believe you, sir.

MR. BRYAN: All right. I voted in the

negative for reasons of the 150 foot

limitations.

I'm sorry. My fault. We haven't needed

to use these to this point.

I voted in the negative for reasons of the

150-foot limitation. Nothing was offered that

I heard, to explain why an exception to the

150 feet should have been approved by the

Board, nor was there any information that went

in to explain where the 150-feet limitation

came from originally. Without that kind of

information I felt inadequate to waive the

150-foot limitation. As well, as was offered

through testimony and information before the

Board, clearly the higher the antenna the

greater the reach line of sight physics being
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involved, so it could go on theoretically as

high as one could possibly get to reach the

maximum number of people, but then there was a

199-foot limitation, as I recall, by virtue of

certain new requirements and constraints that

would be imposed by FAA, et al.

So, to me, I didn't see any compelling

reason to go beyond 150. There are arguments

to go beyond 199, et cetera, and so I felt

that what needed to be done is a backup

antenna for the purposes of the radio station

could be served by staying within the

constraints of the 150-foot limitations.

I will grant you that there were also the

500-foot residences within the area, but to

me, while that was true, it was a minimal

impact given the location of I-10 and I-110

between them and the proposed antenna.

So for me, it was the matter of the

150-foot limitation.

MS. HUAL: And just to clarify it, but

for, because the way that the performance

standards read they would need a conditional

use for the tower because of the height and/or

because of the fact that's it located in a
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residential area. Were it not to exceed the

150 feet --

MR. BRYAN: I would have been inclined to

support that.

MR. SMITH: And the other negative vote.

MS. RIGBY: I voted in the negative for

many reasons. I, too, do not find that the

150 feet was substantial for the use intended.

It is a permitted use at 150 feet. I felt

like there was nothing gained by the 49

additional feet, and I believe that the

applicant went to that 49 feet for a reason

not to have to deal with the FCC and FAA

paperwork and so forth. There's no reason to

do that. They can do what they can do with

150 feet. Nothing precludes them from

continuing their radio station at 150 feet.

I also believe that -- well, that involved

Criterion (9).

Criterion (8), I believe that the

forefather's of this LDC put it at 150 feet

for a reason. I believe that the neighborhood

relies on that documentation. If, in the

future, we find a reason to change that, then

there are procedures to have the LDC modified.
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I believe that the neighborhood, the

public safety, the nuisance of the additional

49 feet far outweigh the desire of the

applicant to have the additional 49 feet.

I also believe Criterion (6) as far as the

lights, and I believe that's it.

MR. BRYAN: Mr. Chairman, in light of this

conversation, I wonder, and to staff, as well,

with your permission, if we might, and counsel

as well, would it be inappropriate to propose

a motion for a vote on a 150-foot tower, not

to exceed that?

MR. SMITH: Not unless we have a

rehearing.

MS. HUAL: I think you can amend the

motion.

MR. HOLMER: Yes. The motion can be

amended, but...

MS. HUAL: To approve with that

limitation. I believe that would be

acceptable.

MR. BRYAN: To 150 feet?

MS. HUAL: Yes.

MR. HOLMER: For the location within 500

feet of residential.
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MR. BRYAN: The location as is, but

limited to 150 feet could be an acceptable

motion -- amendment.

MS. HUAL: Yes.

MR. HOLMER: Yes, we could do that.

MS. HUAL: The motion has been renewed and

there's been additional discussion based on

the evidence presented at the prior hearing,

then the motion, I believe, could be amended.

MR. BRYAN: It seems like a possible

solution to all parties, to me, and from what

I'm hearing, maybe there's some movement, with

clarification there's potential change and

opportunity to move forward.

MR. HOLMER: So are you officially

amending it?

MR. BRYAN: I'm bantering at the moment,

but I'm moving towards a motion towards an

amendment that would permit a vote of the

staff's findings, but limited further to the

location and 150 feet maximum.

MR. HOLMER: That would be findings, so we

could have written findings based off that.

MR. BRYAN: I will then, at this point,

unless otherwise objected to by counsel...
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MS. HUAL: I also wanted to just add, this

is a public hearing and I think you mentioned

having speakers that signed up or no.

MR. STROMQUIST: We do.

MR. SMITH: Yes.

MS. HUAL: I just wanted to remind you.

MR. BRYAN: Well, would you like to hold

that in abeyance then until such time as we've

heard from them?

MR. SMITH: If we're going in that

direction we need to permit the speakers to

speak.

MR. BRYAN: No objection here.

MR. SMITH: Mr. Rigby.

(Public Comments.)

MR. RIGBY: Thank you, Mr. Chairman and

Board. I'm Jesse Rigby, 125 West Romana

Street. And just to put this in perspective,

I'm not going to talk about the evidence. I

think that's inappropriate.

We ask that you reconvene. You may recall

at the end of the last session I raised the

issue, under federal law that you needed to

explain your findings. So I appreciate your

effort to do that and to clarify that, and we
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agree with the County, since we have a very

short time frame, if it could be held by today

we would waive, and if you enter findings,

then we will not raise that issue if we take

the matter to court. In other words, we'll

accept, even though it's late in the 30 day

process, we can live with today. So that's

the background.

We can agree to disagree whether or not a

150-foot tower is absolutely permitted or not.

Now is not the time to address that.

There is one other issue I do want to

address and that is on the state law, not the

federal law side. The Florida Supreme Court

back in the mid-eighties in the case of

Irvine v. Duval County Planning Commission set

forth the standards for what's viewed the

terms under Florida law, special exceptions

and conditional uses, and that was a special

exception, but Florida law treats both

conditional uses and special exceptions as the

same. It depends on what a local jurisdiction

calls it. And in that case, it set forth the

burden -- and I apologize to you for not

really bringing this to the Board's attention,
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especially the new board members the last time

-- it's not something that you would know and

it's not a legal standard that's set forth in

the County code.

What the County code does is set forth

your criteria that you have to review. And

what the Irvine case said and the Florida

Supreme Court, is that the applicant, my

client, must first show that those statutory

criteria are met, those seven or eight. We

may or may not, depending on your findings.

But once that is done -- and, of course, the

County agrees, through their staff report and

their evidence, that we met all eight

criteria. That's the evidence.

So once you reach and go past those first

elements, then what Irvine said is the burden

shifts to the opposition and the opposition

must show how approval of the conditional use

would be adverse to the public interest.

Adverse to the public interest is fairly

standard, and I would ask that you clarify

again how is this adverse to the public

interest.

We don't want to flail around if my client
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decides to appeal. I mean, the judge has a

right to know what that is. And so if you

determine that it is adverse to the public

interest, I would ask that you amend your

clarifications to include that.

I think you clearly addressed the federal

law written standards in your comments up to

this point. You've explained your reasoning.

So those would be my only comments. In

other words, basically my client does not have

to show how it is in the public interest.

That's what the Irvine case said. The

opposition, whether it's the County or the

public, has to demonstrate how it will be

adverse to the public interest, in this case,

at 199 feet.

If you have questions on that point, or

Ms. Hual may also have issues or questions on

that case.

MS. HUAL: I'm familiar with the Irvine

case.

MS. RIGBY: Thank you.

MR. SMITH: Thank you, sir. Scott

Bridgford. I believe you're an attorney and

you won't have to be sworn in.
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MR. BRIDGFORD: Yes, I am. I appreciate

the Board allowing me to comment. I'll be

very brief. Our objection is simply to the

revote. We have no objection to clarification

on reasons because again, for the record,

there's been no procedural flaw, whatsoever,

with the way the previous vote was taken or

presented.

Mr. Rigby's comments, I believe, that is a

standard that the Court would review. I don't

believe it's a standard that necessarily

applies to the Board or what they have to do.

If they appeal, certainly the Supreme Court

decision is going to be considered as far as

judicial review is concerned.

Our primary objection to a revote, I

understand that's not going to happen, we're

just talking about clarification, is that

there was no procedural flaw before, that as

has been noted by Mr. Bryan, there were

substantial other attendees last time that

aren't here. Certainly their presence or lack

thereof has an influence, even if they're not

speaking.

So we don't believe there's been any
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flaws. I believe that in terms of public

interest, the three no votes have already

provided clarification on that just since

we've been sitting here today.

So our only presence here today is just to

object to any kind of revote and allow the

vote to stand as is, and I believe the

explanation has already been given

sufficiently, so that we're not rehashing the

same thing over again. I appreciate your

time.

MR. SMITH: Thank you, sir.

MS. RIGBY: Can I ask him a question? You

said you object to a revote. Do you object to

an amended vote, an amendment to the vote?

MR. BRIDGFORD: If it requires

reconsideration, yes, again for the same

reason that we've already heard from one of

the no votes that the presence of the other

attendees had a substantial impact. Again, if

there was no procedural flaw last time and

that impacted the decision, then, to me, any

kind of revote without their presence flies in

the face of the previous vote that had no

procedural flaw.
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MS. RIGBY: Thank you.

MR. BRIDGFORD: Thank you.

MR. SMITH: Thank you, sir.

MR. RIGBY: Again, I think, staff, you've

got the list there. I believe you will see

that the notice went to every person that got

noticed the first time, including all the

people who appeared and spoke, if I read what

was presented in your package to you. So

they've all had notice of this hearing.

MS. HUAL: Again, I firmly believe that

the limitation is considering any new evidence

that was not presented at the prior hearing.

I do think that it is procedurally correct and

acceptable to renew a motion at a publicly

noticed subsequent meeting and to perhaps even

consider an amended motion based on the

evidence that was presented at the prior

hearing.

MR. SMITH: Thank you.

Julia Ferris.

THE WITNESS: Never mind.

MR. SMITH: Thank you, Julia. That was

quick.

Chris Jensen.
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MR. JENSEN: Good morning.

MR. SMITH: Be sworn in, Chris.

(Chris Jensen sworn.)

MR. JENSEN: Good morning, Board. A

couple of things here. One of the reasons --

yes, everybody was notified apparently, but

one of the reasons other people are not here

is because we were explicitly told by Drew, by

Alison Rogers, by several other people, there

was no changing anything, that there was

nothing else going to be reconsidered. I

mean, these people work. They really took a

lot of time out to come here last time. I

think you really should consider that on

anything. You voted. It's done. I think

it's a waste of time and taxpayer money to get

y'all over here to try and ask you exactly why

you voted the way you are. I don't see

anything that says you have to.

It says that FCC clearly states that this

is supposed to be resolved by the courts. I

can give you the thing on it. I think the

Chairman here absolutely said several -- you

know, he apparently has issues with several of

the points, you know, and things that need to
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be clarified. There's a lot more to this.

You know, even going back to 150 foot, you

know, that's a whole other issue. No one has

had a chance to even look at that, or the

people haven't had a chance to even come here

and talk about that. You know, the thing that

was before the Board was yes or no on a

199-foot tower. Period. I don't know where

all this extra stuff is coming in. I mean,

it's kind of like well, let's keep going back

to the Board of Adjustment until we get the

answer we want, and I don't think it's fair to

you, it's not fair to me, and it's not fair to

the citizens who spend their time and effort

to come out here and let you know how they

feel. Thank you.

MR. SMITH: Thank you, sir.

MR. HOLMER: For clarification, that is

correct that no new evidence is being

presented. I did not, however, talk to any of

the speakers. The only person I spoke to in

this time was Ms. Gund who called me about a

question about this hearing.

MR. JENSEN: I have an email if you would

like to see it.
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MR. SMITH: No, that's okay.

MR. JENSEN: Okay.

MR. SMITH: Counselor, I see doing

anything different than what we have done as

creating more problems. You have expressed

your opinion, which is highly valued, so I'll

leave it up to the Board.

As it is, we have completed what this

meeting was called for, and that was for the

no votes to state their reasons and that has

been done. I think doing anything else at

this time -- and I'm sure the applicant will

appeal and that's their privilege, but I think

if we do anything other than what we've done

here, is compounding the problem.

Do any other Board members have anything?

MR. ADAMS: There's been a motion made.

MR. BRYAN: No, I actually didn't make it.

I held off making the motion to amend it for

the 150 foot. Is that what you're referring

to?

MR. ADAMS: Yes.

MR. BYRAN: I actually didn't -- if I did,

I misspoke, and wished to listen and hear what

we've since heard.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

37

MR. JONES: You didn't make a motion. You

were asking questions and direction.

MR. BRYAN: I didn't think I had.

MS. RIGBY: Can I ask the staff a

question?

MR. SMITH: Sure.

MS. RIGBY: I'm a little confused as to

the ability of the applicant to build a

150-foot tower. My understanding is that was

a permitted use. The way 7.18.D reads, no

commercial communication tower shall be

located closer than the height of the tower to

a residential zoning district line.

My understanding is that the residential

district line was more than 150 feet, but less

than 500. Let's not talk about 199 for a

minute.

If he came to you and said, I want to

build a 150-foot tower, that would have

approved without coming here, correct?

MR. HOLMER: We're still hung up in that

section where it says and/or -- the "or" is

what gets us -- located within 500 feet of a

residential area. It's still a conditional

use.
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MS. RIGBY: It says, in addition, all

communication towers which exceed 150 feet in

height and/or are located within 500 feet.

MR. HOLMER: The "or" is...

MS. RIGBY: Because it's located within

500 feet, if it was a 150-foot tower it would

still have to come here, correct?

MR. HOLMER: That's why there's two

issues.

MS. RIGBY: Okay. Thank you.

MR. HOLMER: Staff doesn't like that

language anymore than anybody.

MR. SMITH: Here, again, without

objection, I think the Board has accomplished

what this meeting was called for.

MR. BRYAN: I move that.

MR. SMITH: Without objection, we'll

conclude this hearing.

MR. HOLMER: So staff has the three votes,

the three negative votes. One person was

against the location and the height and the

other two were just against the height. I can

make findings off of that.

MR. RIGBY: I would ask that you -- again,

there can be a transcript very quickly -- but
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that you get specific with what was said and

not just a generalized statement. That

doesn't help a great deal.

MR. HOLMER: I've got their statements.

MR. STROMQUIST: Motion to adjourn.

MS. HUAL: Unless the Board has anything

else.

MR. BRYAN: Second.

MR. SMITH: We have a motion and second.

Those in favor, hold your right hand up.

(Board members vote.)

MR. SMITH: It passes unanimously.

(Motion passes unanimously.)

(The proceedings concluded at 9:19 a.m.)
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                 P R O C E E D I N G S 1

MR. SMITH:  The meeting of the Escambia 2

County Board of Adjustment for March 11, 2015, 3

is hereby called to order.  With six members 4

present, we have a quorum.  08:30 5

Would the Clerk please swear in the staff.  6

(Andrew Holmer and Horace Jones sworn.)  7

MR. SMITH:  Members of the Board, a copy 8

of the resume' of staff has previously been 9

provided and remains on file for reference.  08:30 10

The Board has previously recognized staff as 11

expert witnesses.  Does anyone have any 12

questions regarding the qualifications of 13

staff to offer expert testimony?  Seeing none. 14

We would like to accept the Board of 08:30 15

Adjustment meeting package for March 11, 2015 16

with the Development Services Staff 17

Findings-of-Fact into evidence.  The Board of 18

Adjustment meeting package for March 11, 2015 19

with Development Services Findings-of-Fact has 08:31 20

been provided to the Board members.  21

The Chair will now entertain a motion to 22

accept the Board of Adjustment meeting 23

package.  Do we have a motion?  24

MR. STROMQUIST:  Motion to accept. 08:31 25
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MR. SMITH:  Do we have a second?  1

MR. ADAMS:  Second. 2

(Board members vote.) 3

MR. SMITH:  Any opposed?  4

(None.) 08:31 5

MR. SMITH:  It's unanimously accepted. 6

(Motion passes unanimously.) 7

MR. SMITH:  Do we have proof of 8

publication?  9

MS. LOCKHART:  Yes, sir, we did.  08:31 10

MR. SMITH:  Did the publication meet all 11

legal requirements?  12

MS. LOCKHART:  Yes, sir. 13

MR. SMITH:  The Chair will now entertain a 14

motion to waive the reading of the legal 08:31 15

advertisement.  Do we have a motion?16

MR. STROMQUIST:  Motion to waive.  17

MR. SMITH:  Do we have a second?  18

MR. ADAMS:  Second. 19

MR. SMITH:  All those in favor signify by 08:31 20

raising your right hand. 21

(Board members vote.) 22

MR. SMITH:  Any opposed, like sign. 23

(None.) 24

(The motion passed unanimously.) 08:32 25
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MR. SMITH:  Approval of the resume' of the 1

previous meeting.  If you have reviewed 2

resume' and transcript of board meeting held 3

on February 18, 2015, under your review of the 4

resume' and transcript, are there any 08:32 5

additions, deletions or corrections?  6

The Chair will now entertain a motion 7

regarding that hearing resume' for the Board 8

of Adjustment held on February 18, 2015.  Do 9

we have a motion?  08:32 10

MR. STROMQUIST:  Motion to approve.  11

MR. SMITH:  We have a motion.  Do we have 12

a second?  13

MR. ADAMS:  Second. 14

MR. SMITH:  All those in favor signify by 08:32 15

raising your right hand.  16

(Board members vote.) 17

MR. SMITH:  It passes unanimously. 18

(Motion passes unanimously.) 19

MR. SMITH:  If there is no objection, the 08:32 20

Chair will waive the reading of the purpose of 21

the Board of Adjustment as this is sort of a 22

follow-up hearing on the February 18th 23

meeting.  24

Are there any objections?  08:33 25
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All written or oral communication outside 1

of this hearing with members of the Board of 2

Adjustment regarding matters under review 3

today are considered ex parte communications.  4

Ex parte communications are presumed 08:33 5

prejudicial under Florida law and must be 6

disclosed as provided in Board of Commission 7

Resolution 96-13.  Before a decision of this 8

Board on any administrative appeal, variance 9

or conditional use request, the Chair will ask 08:33 10

each Board member if there has been any 11

ex parte communication regarding the 12

respective issues and they would identify 13

themselves at that time.  14

This is a little different than usual, but 08:33 15

I will say now that I'm going to call on staff 16

to make a comment in just a second, but if 17

there is anyone in the audience who has not 18

signed a request to speak form, it's the blue 19

form on the back table, we would ask you to do 08:34 20

so at this time.  21

I would like to call on staff to give us a 22

synopsis.  23

MR. HOLMER:  Yes, sir.  The reason we're 24

here today, at the conclusion of last month's 08:34 25
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meeting there was a three three tie.  A motion 1

had been made by Mr. Stromquist, seconded by 2

Mr. Adams, to accept staff's Findings-of-Fact 3

and approve the conditional use request.  That 4

motion was -- it failed on a three three vote.  08:34 5

There were no findings from this Board.  It 6

was simply nothing happened because there was 7

no vote in the affirmative.  8

At this point what we need from you Board 9

members is clarification so we can find out 08:35 10

where everyone stands.  Now there's actually 11

two issues here.  There is the issue of the 12

tower being over 150 feet in height.  That's 13

one issue.  The second is the locating of a 14

tower within 500 feet of a residential zoning 08:35 15

district.  We need to know from the Board, one 16

way or another, where you stand on those so 17

that we can clarify this and make written 18

findings.  19

I know that, Mr. Bryan, you had mentioned 08:35 20

in the transcript that you objected to -- the 21

additional height was yours, but that was the 22

only thing I got.  So essentially what I need 23

for y'all to do is clarify this.  Is the 24

objection from those that objected the height 08:36 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

8

or the location?  And those that voted 1

affirmatively, were you voting yes to both?  I 2

mean, I'm assuming, but I can't say for 3

certain.  We need some way of clarifying this.  4

Do we want to go each person and say what did 08:36 5

you -- did you have a problem with this or 6

that, or do y'all want to make a new motion 7

and clarify?  8

MR. JONES:  I have a question for Kristen.  9

Since those issues were not directly addressed 08:36 10

at the previous meeting and now we have more 11

clarification, do you think that two motions 12

need to be made to address each one 13

specifically so it will be clear for the 14

record, on the height as well as the location 08:36 15

to the residence -- the proximity to the 16

residential districts, so it will be clearly 17

definable and codified?  18

MS. HUAL:  I don't think that's required.  19

I think that's up to the Board.  And I think 08:37 20

there are three options that I see.  The Board 21

can decide to make findings based on the prior 22

action to substantiate the decision with what 23

the motion (inaudible)  essentially it did 24

not.08:37 25
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MR. RIGBY:  I'm sorry.  I can't hear.1

MS. HUAL:  I apologize.  So that's one 2

option, to make finding based on the prior 3

action.  4

Otherwise, I think it would be reasonable 08:37 5

to vote to rehear the case as a new case, 6

where new evidence may be admitted and a new 7

motion may be made with new findings.8

Or the third option could be to bring a 9

renewed motion, and that motion, potentially, 08:38 10

be amended, the motion that was brought at the 11

prior meeting, and there would be a new vote 12

on that motion.  13

Those are the options that I see possible 14

to act on today.  08:38 15

MR. SMITH:  I'm kind of addressing the 16

Board.  I believe the way the vote was, since 17

the initial motion was to approve and that was 18

really denied, and in denying it it seems to 19

me that we have prohibited both the 150 feet 08:38 20

height in excess of that, and also the 500 21

feet of residential area.  22

And you know I think you could address it 23

from Criterion (2), because of the number of 24

speakers that we had addressing those issues 08:39 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM

10

and certainly there was mental anguish.  1

We didn't address, though it is addressed 2

in Criterion (5), what are the buffer 3

requirements, and that's not something we 4

necessarily get into, but it's going to be 08:39 5

hard to buffer a 199-foot tower.  6

And also I wonder about Criterion (6), and 7

I wonder if that height of a tower wouldn't 8

require flashing red lights, which would be 9

visible across the road.  08:39 10

And also I wonder about environmental 11

impact as far as tree removal and that sort of 12

thing.  13

Those are just some questions.  That's 14

just discussion.  That's not a motion or 08:40 15

anything, but that would be something I think 16

we, as a Board, need to take into 17

consideration.  18

But let me ask the Board members has there 19

been any ex parte communication regarding that 08:40 20

case -- this case? 21

Seeing none.  Does anyone have knowledge 22

or information obtained from a site visit or 23

other sources?  24

Seeing none.  Does any Board member intend 08:40 25
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to refrain from voting due to a voting 1

conflict of interest?  2

Would the Board like to consider one of 3

the three options that Counselor has asked us 4

at this time or would you like to have a new 08:41 5

hearing?  6

MR. BRYAN:  May I speak?  7

MR. SMITH:  Yes. 8

MR. BRYAN:  I think because of the number 9

of witnesses that we had at the last meeting 08:41 10

when we initially heard this, and those 11

witnesses are not here today for whatever 12

reason -- 13

MS. HUAL:  Just to clarify, we couldn't 14

rehear the case now.  It would have to be at a 08:41 15

subsequent meeting. 16

MR. BRYAN:  Good.  Because my objection 17

would be those people came in good faith to 18

offer argument and information.  For us to 19

proceed anew, if you will, without the ability 08:41 20

for them to input, I think would be a 21

disservice.  So I would not be in favor of 22

that, but apparently that's not an option 23

today, as it turns out.  24

I would be in favor of explaining my vote 08:41 25
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in the negative, and I think that's probably 1

the easier solution today for us, to stay with 2

the original vote, which was properly 3

conducted, and if it's just a matter of 4

explanation and clarification, et cetera, then 08:42 5

that seems to me to be a not inappropriate way 6

for us to proceed. 7

MR. SMITH:  I believe at this stage it 8

would be necessary to make a motion to not 9

accept staff's Findings-of-Fact, and to deny 08:42 10

this request, and cite those criterion that 11

address that.  12

MR. HOLMER:  I'm not sure if we can 13

actually do that because there was a motion 14

made and that one failed for lack of -- 08:42 15

because of the tie, so you would either amend 16

that motion or -- you would either amend it or 17

rescind it and kind of go from there.  18

MR. SMITH:  Would the maker of the motion 19

be interested in rescinding?  08:43 20

MR. STROMQUIST:  No.  21

MR. ADAMS:  That motion being? 22

MR. SMITH:  Do you recall?  23

MR. STROMQUIST:  I made the motion to 24

accept staff's Findings-of-Fact with their 08:43 25
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conditional use.1

MR. HOLMER:  Here it is.  I've got it for 2

you right here.  3

I'll make a motion to accept staff's 4

Findings-of-Fact and approve the conditional 08:43 5

use with the following condition that the 6

project must meet all conditions imposed 7

through the site plan review process.  8

MR. SMITH:  And that failed. 9

MR. HOLMER:  Once again, we're back to the 08:43 10

point of needing clarification.  Really from 11

the three who voted against it, were you 12

voting against the initial height or were you 13

voting against the tower that close to the 14

residential zoning district?  And I think if 08:44 15

we can get clarification on that and we know 16

why the vote went the way it did, we're 17

finished at this point.  18

MS. HUAL:  Perhaps we can start with a 19

renewed motion, the motion that stood. 08:44 20

MR. HOLMER:  Yes.  If you would renew the 21

motion and we can have each person say their 22

thought on each side of it, or amend the 23

motion and say, you know -- 24

MR. BRYAN:  You're not proposing we undo 08:44 25
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the vote by this motion, are you?  1

MR. HOLMER:  No.  The vote stands. 2

MR. BRYAN:  You confused me with the 3

readdressing or readvancing of the original 4

motion.  08:44 5

MS. HUAL:  I believe if the motion is 6

renewed it could be voted on as that motion or 7

amended and voted on.  8

MR. JONES:  Right.  9

MR. STROMQUIST:  So clarify this again for 08:45 10

me.  You want me to amend the motion to do 11

what, to get input from everybody on how they 12

voted?  How do we state this?  I'm asking the 13

lawyer. 14

MS. HUAL:  If the motion is renewed, it 08:45 15

may, as staff has advised, be helpful to 16

clarify -- 17

MR. STROMQUIST:  Can you speak into the 18

mike?  I can barely hear you.  19

MS. HUAL:  Staff has advised it will be 08:45 20

helpful to clarify as part of the motion, what 21

is being approved.  22

MR. STROMQUIST:  So if I amended the 23

motion to clarify what's been approved -- 24

MS. HUAL:  To, I suppose, accept staff's 08:45 25
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findings and approve the conditional use. 1

MR. HOLMER:  For the additional height and 2

for the location within 500 feet of a 3

residential district.  4

MR. SMITH:  I have a question of staff, 08:46 5

maybe Mr. Jones.  In this same area we spent 6

about a year on when it involved the funeral 7

home, and it came back or was remanded to us 8

by the circuit judge and we declined it with 9

the understanding that there was some 08:46 10

codification in the works that would allow a 11

cinerator for that funeral home in that 12

particular zoning, and to the best of my 13

recollection, that was never permitted, that 14

cinerator.  Why was that?08:46 15

MR. JONES:  Basically we -- they did 16

direct staff.  One of the options -- and 17

Mr. Rigby and as well as Mr. Jensen, they can 18

help us out if I'm missing some points.  If my 19

memory serves me correctly, one of the options 08:47 20

was, that the circuit court judge had made was 21

to provide staff, direct staff to gather some 22

language and to make a new ordinance.  Staff 23

did do that.  However, that ordinance was 24

upheld again.  So staff did draft an ordinance 08:47 25
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and it went before the Planning Board and it 1

was approved.  Now, there's some issues with 2

the ordinance, but the ordinance was approved 3

by the BCC, as well as the Planning Board.  4

Now, Mr. Jensen, he decided to pursue 08:47 5

another option, which is going through the 6

Vested Rights Committee, because of some 7

issues that he felt that were not addressed.  8

So the ordinance is still standing.  It's 9

still the rule of law.  Mr. Jensen has decided 08:48 10

to pursue another option through the Vested 11

Rights Committee, but we do have an ordinance 12

in place at this time for cinerators and other 13

things that came on back of the ordinance.  14

MR. SMITH:  Thank you.  It would seem to 08:48 15

me, Counselor, that -- I don't see how this 16

motion, based on what I'm hearing, that has 17

been made, I don't see how it can be amended 18

to address the point where we are today.  I'm 19

wondering if the most expeditious manner might 08:48 20

not be to have a rehearing. 21

MS. HUAL:  That is one of the options.  I 22

will say if the motion is renewed and there is 23

a vote, then I would just ask that anyone who 24

declines to vote in favor of the motion that 08:49 25
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was made before, that they provide 1

Findings-of-Fact that are supported by 2

competent and substantial evidence that was in 3

the record as presented at the last hearing.  4

That's what's required.  08:49 5

MR. SMITH:  Let me ask the Board members 6

then if anyone would like to comment as to 7

whether you feel a rehearing would be better 8

than addressing the motion again?  Does anyone 9

have any comments on that?  08:49 10

MR. ADAMS:  We don't need another hearing.  11

MR. SMITH:  Pardon? 12

MR. ADAMS:  I don't think we need another 13

hearing. 14

MR. SMITH:  Okay.  08:49 15

MR. BRYAN:  Agreed.  I don't feel we need 16

another hearing.  17

MR. SMITH:  Then I believe it would be in 18

order for you to restate your motion.  19

MR. STROMQUIST:  As a rezoning statement?  08:50 20

MR. SMITH:  Well, it's in the transcript 21

if you get confused. 22

MS. HUAL:  And anyone can amend, can 23

propose an amendment to the motion.  24

MR. JONES:  Right.  And I think that's all 08:50 25
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we need.  I really believe since the two 1

options were taken off the table, another 2

hearing, the Board stated that by a straw vote 3

that you don't want another hearing, so it 4

appears that you can make an amendment to that 08:50 5

motion with clarification to address, as she 6

stated, why you are denying based on 7

substantial and competent evidence.  We have 8

to provide some type of evidence as to why, on 9

each fact, that you do not and are still in 08:50 10

favor of.  That was not done at the last 11

meeting and that is what's needed at this 12

time.  13

MR. SMITH:  Okay.  Does everyone 14

understand the motion?  Do we have a second?  08:51 15

MR. ADAMS:  Second. 16

MR. SMITH:  We have a motion.  We have a 17

second.  Those in favor, raise your right 18

hand.  19

(Mr. Bryan, Ms. Gund and Mr. Adams vote in 08:51 20

favor.)  21

MR. BRYAN:  Wait.  I'm voting, I believe, 22

to proceed with information gleaned, yes?  We 23

will offer up our reasons for the vote last 24

time?  I think that's what I'm voting for.08:51 25
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MR. JONES:  To amend the previous motion. 1

MS. HUAL:  I thought we were voting on the 2

prior motion. 3

MR. HOLMER:  We are.  Y'all are voting on 4

the prior motion. 08:51 5

MS. HUAL:  The motion to accept staff's 6

findings. 7

MR. BRYAN:  To accept staff's findings? 8

MR. HOLMER:  Yes. 9

MR. BRYAN:  Well, I asked that previously, 08:51 10

if we are going to undo the vote of the last 11

time, and I was assured we cannot do that, it 12

would require a new hearing. 13

MR. HOLMER:  You're not.  14

MS. HUAL:  No.  There can be a renewed 08:51 15

motion.  That motion can be amended.  There 16

can be a vote on the amended motion.  You 17

just -- you can't accept any additional 18

evidence.  So whatever was presented at the 19

last hearing, that's what you would be basing 08:52 20

your decision upon.  That's not to say that 21

you can't renew the motion, amend the motion, 22

have additional discussion. 23

MR. SMITH:  It was three three vote last 24

time. 08:52 25
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MR. BRYAN:  Correct.  1

MR. SMITH:  And if the three votes against 2

that motion, the only difference is this time 3

those three votes will express their rationale 4

and point to one or two or -- 08:52 5

MS. HUAL:  But they may vote otherwise, 6

they may vote on a different motion.  So the 7

limitation is that you can't hear additional 8

evidence.  9

MR. SMITH:  Right.  So right now we're 08:53 10

voting on that original motion -- 11

MR. BRYAN:  Thank you. 12

MR. SMITH:  -- to approve and accept the 13

conditional use request.  14

MR. BRYAN:  That's much clearer. 08:53 15

MR. SMITH:  Yes, sir?  16

MR. BRIDGFORD:  Scott Bridgford.  Just for 17

the record, I wanted to note that we represent 18

Mr. Jensen, whose name has already come up.  19

Kerry Anne Schultz was here for Mr. Jensen the 08:53 20

last time, and we just wanted to state, for 21

the record, that our objection is to any 22

revote, because I've not heard any procedural 23

flaw in the way the vote was taken the last 24

time.  We certainly understand clarification, 08:53 25
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but we object to any revote because again, I 1

don't know of any procedural flaw in the way 2

it was done last time. 3

MR. SMITH:  I think staff, we could do 4

that and have those three votes that put it 08:53 5

defeated, to explain why. 6

MR. HOLMER:  Yes, we can simply get 7

clarification.  8

MR. SMITH:  Yes, we'll do clarification. 9

MR. HOLMER:  Point A or Point B.  08:54 10

MR. JONES:  Right, clarification.  11

MR. HOLMER:  We can do that.  12

MR. SMITH:  I'll begin that if that's okay 13

because -- do we need to take that motion off 14

the table?  No.  No.  It's the same motion. 08:54 15

MR. JONES:  It's the same motion.  16

MR. SMITH:  I voted no for those reasons 17

that I stated earlier, that on Criterion (2) 18

I'm voting no on the height and the proximity 19

to the residential area.  I believe there were 08:54 20

enough speakers to address that issue as to 21

noise, glare, smoke, odor on Criterion (2).  22

There was certainly some mental anguish there.  23

I also think -- I believe that the tower 24

will have to have lights because of the 08:54 25
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height.  And I think Criterion (6) is a 1

problem.  2

So that I'll just use those two criterion 3

and as I said earlier, even (8) and (7).  4

There was a reason the code was written this 08:55 5

way, and that's what we're here to either 6

sanctify or deny.  7

Now, I believe you, sir. 8

MR. BRYAN:  All right.  I voted in the 9

negative for reasons of the 150 foot 08:55 10

limitations.  11

I'm sorry.  My fault.  We haven't needed 12

to use these to this point.  13

I voted in the negative for reasons of the 14

150-foot limitation.  Nothing was offered that 08:55 15

I heard, to explain why an exception to the 16

150 feet should have been approved by the 17

Board, nor was there any information that went 18

in to explain where the 150-feet limitation 19

came from originally.  Without that kind of 08:56 20

information I felt inadequate to waive the 21

150-foot limitation.  As well, as was offered 22

through testimony and information before the 23

Board, clearly the higher the antenna the 24

greater the reach line of sight physics being 08:56 25
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involved, so it could go on theoretically as 1

high as one could possibly get to reach the 2

maximum number of people, but then there was a 3

199-foot limitation, as I recall, by virtue of 4

certain new requirements and constraints that 08:56 5

would be imposed by FAA, et al.  6

So, to me, I didn't see any compelling 7

reason to go beyond 150.  There are arguments 8

to go beyond 199, et cetera, and so I felt 9

that what needed to be done is a backup 08:57 10

antenna for the purposes of the radio station 11

could be served by staying within the 12

constraints of the 150-foot limitations.  13

I will grant you that there were also the 14

500-foot residences within the area, but to 08:57 15

me, while that was true, it was a minimal 16

impact given the location of I-10 and I-110 17

between them and the proposed antenna.  18

So for me, it was the matter of the 19

150-foot limitation.08:57 20

MS. HUAL:  And just to clarify it, but 21

for, because the way that the performance 22

standards read they would need a conditional 23

use for the tower because of the height and/or 24

because of the fact that's it located in a 08:57 25
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residential area.  Were it not to exceed the 1

150 feet -- 2

MR. BRYAN:  I would have been inclined to 3

support that.  4

MR. SMITH:  And the other negative vote. 08:58 5

MS. RIGBY:  I voted in the negative for 6

many reasons.  I, too, do not find that the 7

150 feet was substantial for the use intended.  8

It is a permitted use at 150 feet.  I felt 9

like there was nothing gained by the 49 08:58 10

additional feet, and I believe that the 11

applicant went to that 49 feet for a reason 12

not to have to deal with the FCC and FAA 13

paperwork and so forth.  There's no reason to 14

do that.  They can do what they can do with 08:58 15

150 feet.  Nothing precludes them from 16

continuing their radio station at 150 feet.  17

I also believe that -- well, that involved 18

Criterion (9).  19

Criterion (8), I believe that the 08:59 20

forefather's of this LDC put it at 150 feet 21

for a reason.  I believe that the neighborhood 22

relies on that documentation.  If, in the 23

future, we find a reason to change that, then 24

there are procedures to have the LDC modified.  08:59 25
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I believe that the neighborhood, the 1

public safety, the nuisance of the additional 2

49 feet far outweigh the desire of the 3

applicant to have the additional 49 feet.  4

I also believe Criterion (6) as far as the 08:59 5

lights, and I believe that's it.  6

MR. BRYAN:  Mr. Chairman, in light of this 7

conversation, I wonder, and to staff, as well, 8

with your permission, if we might, and counsel 9

as well, would it be inappropriate to propose 09:00 10

a motion for a vote on a 150-foot tower, not 11

to exceed that?  12

MR. SMITH:  Not unless we have a 13

rehearing.  14

MS. HUAL:  I think you can amend the 09:00 15

motion. 16

MR. HOLMER:  Yes.  The motion can be 17

amended, but... 18

MS. HUAL:  To approve with that 19

limitation.  I believe that would be 09:00 20

acceptable.21

MR. BRYAN:  To 150 feet?  22

MS. HUAL:  Yes. 23

MR. HOLMER:  For the location within 500 24

feet of residential.  09:00 25
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MR. BRYAN:  The location as is, but 1

limited to 150 feet could be an acceptable 2

motion -- amendment. 3

MS. HUAL:  Yes. 4

MR. HOLMER:  Yes, we could do that. 09:00 5

MS. HUAL:  The motion has been renewed and 6

there's been additional discussion based on 7

the evidence presented at the prior hearing, 8

then the motion, I believe, could be amended. 9

MR. BRYAN:  It seems like a possible 09:00 10

solution to all parties, to me, and from what 11

I'm hearing, maybe there's some movement, with 12

clarification there's potential change and 13

opportunity to move forward. 14

MR. HOLMER:  So are you officially 09:01 15

amending it?  16

MR. BRYAN:  I'm bantering at the moment, 17

but I'm moving towards a motion towards an 18

amendment that would permit a vote of the 19

staff's findings, but limited further to the 09:01 20

location and 150 feet maximum.  21

MR. HOLMER:  That would be findings, so we 22

could have written findings based off that.  23

MR. BRYAN:  I will then, at this point, 24

unless otherwise objected to by counsel... 09:01 25
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MS. HUAL:  I also wanted to just add, this 1

is a public hearing and I think you mentioned 2

having speakers that signed up or no. 3

MR. STROMQUIST:  We do.  4

MR. SMITH:  Yes.  09:01 5

MS. HUAL:  I just wanted to remind you. 6

MR. BRYAN:  Well, would you like to hold 7

that in abeyance then until such time as we've 8

heard from them?  9

MR. SMITH:  If we're going in that 09:01 10

direction we need to permit the speakers to 11

speak.  12

MR. BRYAN:  No objection here.  13

MR. SMITH:  Mr. Rigby. 14

(Public Comments.)  09:02 15

MR. RIGBY:  Thank you, Mr. Chairman and 16

Board.  I'm Jesse Rigby, 125 West Romana 17

Street.  And just to put this in perspective, 18

I'm not going to talk about the evidence.  I 19

think that's inappropriate.  09:02 20

We ask that you reconvene.  You may recall 21

at the end of the last session I raised the 22

issue, under federal law that you needed to 23

explain your findings.  So I appreciate your 24

effort to do that and to clarify that, and we 09:02 25
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agree with the County, since we have a very 1

short time frame, if it could be held by today 2

we would waive, and if you enter findings, 3

then we will not raise that issue if we take 4

the matter to court.  In other words, we'll 09:02 5

accept, even though it's late in the 30 day 6

process, we can live with today.  So that's 7

the background. 8

We can agree to disagree whether or not a 9

150-foot tower is absolutely permitted or not.  09:03 10

Now is not the time to address that.  11

There is one other issue I do want to 12

address and that is on the state law, not the 13

federal law side.  The Florida Supreme Court 14

back in the mid-eighties in the case of  09:03 15

Irvine v. Duval County Planning Commission set 16

forth the standards for what's viewed the 17

terms under Florida law, special exceptions 18

and conditional uses, and that was a special 19

exception, but Florida law treats both 09:03 20

conditional uses and special exceptions as the 21

same.  It depends on what a local jurisdiction 22

calls it.  And in that case, it set forth the 23

burden -- and I apologize to you for not 24

really bringing this to the Board's attention, 09:03 25
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especially the new board members the last time 1

-- it's not something that you would know and 2

it's not a legal standard that's set forth in 3

the County code.  4

What the County code does is set forth 09:04 5

your criteria that you have to review.  And 6

what the Irvine case said and the Florida 7

Supreme Court, is that the applicant, my 8

client, must first show that those statutory 9

criteria are met, those seven or eight.  We 09:04 10

may or may not, depending on your findings.  11

But once that is done -- and, of course, the 12

County agrees, through their staff report and 13

their evidence, that we met all eight 14

criteria.  That's the evidence.09:04 15

So once you reach and go past those first 16

elements, then what Irvine said is the burden 17

shifts to the opposition and the opposition 18

must show how approval of the conditional use 19

would be adverse to the public interest.  09:04 20

Adverse to the public interest is fairly 21

standard, and I would ask that you clarify 22

again how is this adverse to the public 23

interest.  24

We don't want to flail around if my client 09:05 25
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decides to appeal.  I mean, the judge has a 1

right to know what that is.  And so if you 2

determine that it is adverse to the public 3

interest, I would ask that you amend your 4

clarifications to include that.  09:05 5

I think you clearly addressed the federal 6

law written standards in your comments up to 7

this point.  You've explained your reasoning.  8

So those would be my only comments.  In 9

other words, basically my client does not have 09:05 10

to show how it is in the public interest.  11

That's what the Irvine case said.  The 12

opposition, whether it's the County or the 13

public, has to demonstrate how it will be 14

adverse to the public interest, in this case, 09:05 15

at 199 feet.  16

If you have questions on that point, or 17

Ms. Hual may also have issues or questions on 18

that case. 19

MS. HUAL:  I'm familiar with the Irvine09:06 20

case.21

MS. RIGBY:  Thank you.  22

MR. SMITH:  Thank you, sir.  Scott 23

Bridgford.  I believe you're an attorney and 24

you won't have to be sworn in.  09:06 25
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MR. BRIDGFORD:  Yes, I am.  I appreciate 1

the Board allowing me to comment.  I'll be 2

very brief.  Our objection is simply to the 3

revote.  We have no objection to clarification 4

on reasons because again, for the record, 09:06 5

there's been no procedural flaw, whatsoever, 6

with the way the previous vote was taken or 7

presented.  8

Mr. Rigby's comments, I believe, that is a 9

standard that the Court would review.  I don't 09:06 10

believe it's a standard that necessarily 11

applies to the Board or what they have to do.  12

If they appeal, certainly the Supreme Court 13

decision is going to be considered as far as 14

judicial review is concerned.  09:06 15

Our primary objection to a revote, I 16

understand that's not going to happen, we're 17

just talking about clarification, is that 18

there was no procedural flaw before, that as 19

has been noted by Mr. Bryan, there were 09:07 20

substantial other attendees last time that 21

aren't here.  Certainly their presence or lack 22

thereof has an influence, even if they're not 23

speaking.  24

So we don't believe there's been any 09:07 25
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flaws.  I believe that in terms of public 1

interest, the three no votes have already 2

provided clarification on that just since 3

we've been sitting here today.  4

So our only presence here today is just to 09:07 5

object to any kind of revote and allow the 6

vote to stand as is, and I believe the 7

explanation has already been given 8

sufficiently, so that we're not rehashing the 9

same thing over again.  I appreciate your 09:07 10

time.  11

MR. SMITH:  Thank you, sir.12

MS. RIGBY:  Can I ask him a question?  You 13

said you object to a revote.  Do you object to 14

an amended vote, an amendment to the vote?  09:07 15

MR. BRIDGFORD:  If it requires 16

reconsideration, yes, again for the same 17

reason that we've already heard from one of 18

the no votes that the presence of the other 19

attendees had a substantial impact.  Again, if 09:07 20

there was no procedural flaw last time and 21

that impacted the decision, then, to me, any 22

kind of revote without their presence flies in 23

the face of the previous vote that had no 24

procedural flaw. 09:08 25

850.434.5954/800.321.5954 - REPORTERS@TAYLORREPORTINGSERVICES.COM



ESCAMBIA COUNTY BOARD OF ADJUSTMENT - MARCH 11, 2015 -  CU-2015-03

9 of 15 sheets Page 33 to 36 of 40 03/12/2015 08:46:52 AM

33

MS. RIGBY:  Thank you.  1

MR. BRIDGFORD:  Thank you.  2

MR. SMITH:  Thank you, sir.  3

MR. RIGBY:  Again, I think, staff, you've 4

got the list there.  I believe you will see 09:08 5

that the notice went to every person that got 6

noticed the first time, including all the 7

people who appeared and spoke, if I read what 8

was presented in your package to you.  So 9

they've all had notice of this hearing.  09:08 10

MS. HUAL:  Again, I firmly believe that 11

the limitation is considering any new evidence 12

that was not presented at the prior hearing.  13

I do think that it is procedurally correct and 14

acceptable to renew a motion at a publicly 09:08 15

noticed subsequent meeting and to perhaps even 16

consider an amended motion based on the 17

evidence that was presented at the prior 18

hearing.  19

MR. SMITH:  Thank you.  09:08 20

Julia Ferris.  21

THE WITNESS:  Never mind.  22

MR. SMITH:  Thank you, Julia.  That was 23

quick.  24

Chris Jensen.  09:09 25
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MR. JENSEN:  Good morning. 1

MR. SMITH:  Be sworn in, Chris.  2

(Chris Jensen sworn.)  3

MR. JENSEN:  Good morning, Board.  A 4

couple of things here.  One of the reasons -- 09:09 5

yes, everybody was notified apparently, but 6

one of the reasons other people are not here 7

is because we were explicitly told by Drew, by 8

Alison Rogers, by several other people, there 9

was no changing anything, that there was 09:10 10

nothing else going to be reconsidered.  I 11

mean, these people work.  They really took a 12

lot of time out to come here last time.  I 13

think you really should consider that on 14

anything.  You voted.  It's done.  I think 09:10 15

it's a waste of time and taxpayer money to get 16

y'all over here to try and ask you exactly why 17

you voted the way you are.  I don't see 18

anything that says you have to.  19

It says that FCC clearly states that this 09:10 20

is supposed to be resolved by the courts.  I 21

can give you the thing on it.  I think the 22

Chairman here absolutely said several -- you 23

know, he apparently has issues with several of 24

the points, you know, and things that need to 09:10 25
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be clarified.  There's a lot more to this.  1

You know, even going back to 150 foot, you 2

know, that's a whole other issue.  No one has 3

had a chance to even look at that, or the 4

people haven't had a chance to even come here 09:11 5

and talk about that.  You know, the thing that 6

was before the Board was yes or no on a 7

199-foot tower.  Period.  I don't know where 8

all this extra stuff is coming in.  I mean, 9

it's kind of like well, let's keep going back 09:11 10

to the Board of Adjustment until we get the 11

answer we want, and I don't think it's fair to 12

you, it's not fair to me, and it's not fair to 13

the citizens who spend their time and effort 14

to come out here and let you know how they 09:11 15

feel.  Thank you. 16

MR. SMITH:  Thank you, sir. 17

MR. HOLMER:  For clarification, that is 18

correct that no new evidence is being 19

presented.  I did not, however, talk to any of 09:11 20

the speakers.  The only person I spoke to in 21

this time was Ms. Gund who called me about a 22

question about this hearing.  23

MR. JENSEN:  I have an email if you would 24

like to see it. 09:11 25
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MR. SMITH:  No, that's okay.  1

MR. JENSEN:  Okay.  2

MR. SMITH:  Counselor, I see doing 3

anything different than what we have done as 4

creating more problems.  You have expressed 09:12 5

your opinion, which is highly valued, so I'll 6

leave it up to the Board.  7

As it is, we have completed what this 8

meeting was called for, and that was for the 9

no votes to state their reasons and that has 09:12 10

been done.  I think doing anything else at 11

this time -- and I'm sure the applicant will 12

appeal and that's their privilege, but I think 13

if we do anything other than what we've done 14

here, is compounding the problem.  09:12 15

Do any other Board members have anything?  16

MR. ADAMS:  There's been a motion made.  17

MR. BRYAN:  No, I actually didn't make it.  18

I held off making the motion to amend it for 19

the 150 foot.  Is that what you're referring 09:13 20

to?  21

MR. ADAMS:  Yes. 22

MR. BYRAN:  I actually didn't -- if I did, 23

I misspoke, and wished to listen and hear what 24

we've since heard. 09:13 25
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MR. JONES:  You didn't make a motion.  You 1

were asking questions and direction.  2

MR. BRYAN:  I didn't think I had.  3

MS. RIGBY:  Can I ask the staff a 4

question?  09:13 5

MR. SMITH:  Sure.  6

MS. RIGBY:  I'm a little confused as to 7

the ability of the applicant to build a 8

150-foot tower.  My understanding is that was 9

a permitted use.  The way 7.18.D reads, no 09:13 10

commercial communication tower shall be 11

located closer than the height of the tower to 12

a residential zoning district line.  13

My understanding is that the residential 14

district line was more than 150 feet, but less 09:13 15

than 500.  Let's not talk about 199 for a 16

minute.  17

If he came to you and said, I want to 18

build a 150-foot tower, that would have 19

approved without coming here, correct?  09:14 20

MR. HOLMER:  We're still hung up in that 21

section where it says and/or -- the "or" is 22

what gets us -- located within 500 feet of a 23

residential area.  It's still a conditional 24

use.09:14 25
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MS. RIGBY:  It says, in addition, all 1

communication towers which exceed 150 feet in 2

height and/or are located within 500 feet.  3

MR. HOLMER:  The "or" is...4

MS. RIGBY:  Because it's located within 09:14 5

500 feet, if it was a 150-foot tower it would 6

still have to come here, correct?  7

MR. HOLMER:  That's why there's two 8

issues. 9

MS. RIGBY:  Okay.  Thank you.  09:14 10

MR. HOLMER:  Staff doesn't like that 11

language anymore than anybody. 12

MR. SMITH:  Here, again, without 13

objection, I think the Board has accomplished 14

what this meeting was called for.  09:15 15

MR. BRYAN:  I move that.16

MR. SMITH:  Without objection, we'll 17

conclude this hearing.  18

MR. HOLMER:  So staff has the three votes, 19

the three negative votes.  One person was 09:15 20

against the location and the height and the 21

other two were just against the height.  I can 22

make findings off of that. 23

MR. RIGBY:  I would ask that you -- again, 24

there can be a transcript very quickly -- but 09:15 25
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that you get specific with what was said and 1

not just a generalized statement.  That 2

doesn't help a great deal.  3

MR. HOLMER:  I've got their statements.  4

MR. STROMQUIST:  Motion to adjourn. 09:15 5

MS. HUAL:  Unless the Board has anything 6

else. 7

MR. BRYAN:  Second. 8

MR. SMITH:  We have a motion and second.  9

Those in favor, hold your right hand up.  09:15 10

(Board members vote.) 11

MR. SMITH:  It passes unanimously. 12

(Motion passes unanimously.) 13

(The proceedings concluded at 9:19 a.m.)14
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Board of Adjustment   6. 1.           
Meeting Date: 03/11/2015  
CASE: CU-2015-03
APPLICANT: Dave Hoxeng, Agent for ADX Communications

of Escambia, LLC 

ADDRESS: 7251 Plantation Rd. 

PROPERTY REFERENCE NO.: 30-1S-30-4101-006-002  
ZONING DISTRICT: C-2, General Commercial and

Light Manufacturing District  

FUTURE LAND USE: C, Commercial  
OVERLAY DISTRICT: N/A 

SUBMISSION DATA:
REQUESTED CONDITIONAL USE:

The Applicant is seeking Conditional Use approval to construct a 199
foot commercial communication tower within 500 feet of a residential zoning
district.

RELEVANT AUTHORITY:
Land Development Code of Escambia County, Florida (Ordinance 96-3 as
amended), Section:7.18.D

D. Setback from residential zoning. No commercial communication tower shall be
located closer than the height of the tower to a residential zoning district line. In
addition,  all commercial communication towers which exceed 150 feet in
height (in districts where commercial communications towers are allowed),
and/or are located within 500 feet of a residential area, are considered
conditional uses and shall be reviewed by the board of adjustment pursuant to
sections 2.05.03 and 7.18.00.

CRITERIA:
Land Development Code of Escambia County, Florida (Ordinance 96-3 as
amended), Section 2.05.03 

CRITERION (1)
On-site circulation. Ingress and egress to property and proposed structures



On-site circulation. Ingress and egress to property and proposed structures
thereon with particular reference to automotive and pedestrian safety and
convenience, traffic flow and control, on-site parking and loading, and
access in case of fire or catastrophe.

FINDINGS-OF-FACT

The property in question has ample parking for the land use and is accessed by
driveways connecting to Plantation Rd.

CRITERION (2)
Nuisance. Adverse impact such as noise, glare, smoke, odor or other
harmful effects (electrical interference, hazardous materials, etc.) of the
conditional use on adjoining properties and properties generally in the
District.

FINDINGS-OF-FACT

Staff does not find any anticipated nuisances associated with the proposed use.

CRITERION (3)
Solid Waste. Refuse and service areas with particular reference to
concurrency requirements and items (1) and (2) above.

FINDINGS-OF-FACT

Solid waste service will not be necessary for this use.

CRITERION (4)
Utilities. Utilities with reference to concurrency requirements, location,
availability and compatibility with surrounding land uses.

FINDINGS-OF-FACT

Any necessary utilities will be provided by the Applicant.

CRITERION (5)
Buffers. The buffer may be a landscaped natural barrier, a natural barrier or
a landscaped or natural barrier supplemented with fencing or other
man-made barriers, so long as the function of the buffer and the intent of
Policy FLU 1.1.9 of the Comprehensive Plan and the provisions of Section
7.01.06 of the Land Development Code are fulfilled.

FINDINGS-OF-FACT



The proposed use must meet any buffering requirements imposed during the site
plan review process.

CRITERION (6)
Signs. Signs, if any, and proposed exterior lighting with reference to glare,
traffic safety, economic effect, and compatibility and harmony with
properties in the District.

FINDINGS-OF-FACT

Any signage associated with the proposed use must meet the requirements of the
Land Development Code.

CRITERION (7)
Environment impact. Impacts to protected trees, wetlands, water bodies,
stormwater management or other natural features of the subject parcel.

FINDINGS-OF-FACT

The proposed use must comply with any environmental standards imposed
during the site plan review process.

CRITERION (8)
Neighborhood impact. General compatibility with adjacent properties and
other property in the immediate area.

FINDINGS-OF-FACT

The proposed use will be compatible with the surrounding heavy commercial
zoning. The residential zoning within 500 feet is to the north across Interstate 10.
Any impacts on that residential zoned area will be minimized by distance and the
existing Interstate right-of-way.

CRITERION (9)
Other requirements of Code. The proposed Conditional Use is consistent
with all other relevant provisions of this Code.

FINDINGS-OF-FACT

The proposed use must meet all of the requirements of LDC 7.18.00 and any
other standards imposed through the site plan review process. The Applicant has
provided compliance with FCC, FAA, and County Emergency Management
Service requirements, coverage maps for this tower and collocation information,



as required for Conditional Use approval.

STAFF RECOMMENDATION
Staff finds that the proposed use can meet all of the required criteria and
recommends approval of the Conditional Use with the following condition:

The project must meet all conditions imposed through the site plan review process.

BOARD OF ADJUSTMENT FINDINGS:

A motion was made to approve the request but the vote was a tie. The
motion died, functioning as a denial. The members in opposition to the
request stated their issues as follows:

Mr. Smith-opposed to the additional height above the permitted 150' and the
location in relation to residential zoning. He found that the request did not
meet criteria 2, 6, 7 and 8.

Mr. Bryan-opposed to the additional height above the permitted 150'.

Mrs. Rigby-opposed to the additional height above the permitted 150'. She
found that the request did not meet criteria 6, 8 and 9.

Attachments
Working Case File CU-2015-03
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Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 ADX COMMUNICATIONS OF 

7251 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 EDGE JUDY J & JENNINGS EUGENE R TRUSTEES 

FOR JENNI 
1505 ATWOOD DR 

PENSACOLA, FL 32514 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 COMMUNICATION WORKERS OF AMERICA 

1621 ATWOOD DR 
PENSACOLA, FL 32514 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 SAI RAM KRUPA LLC 

4031 STEPHANI RD 
CANTONMENT, FL 32533 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSACOLA CITY OF 

PO BOX 12910 
PENSACOLA, FL 32521 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 AMMONS WILLIAM S & TATUM 

C/O LINDA AMMONS 
1507 E STRONG ST 

PENSACOLA, FL 32501 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 CEJ SOUTH INC 
PO BOX 11986 

PENSACOLA, FL 32524 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 COWABUNGA LLC 
2342 TALL OAK DR 

CANTONMENT, FL 32533 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 RELAX HOSPITALITY LLC 

7230 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 RREF RB SBL FL PSS LLC 
151 W. MAIN ST., SUITE 200 

PENSACOLA, FL 32502 
 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 OM HANUMAN HOSPITALITY INC 

7226 PLANTATION RD 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 UNIVERSITY OFFICE LIMITED CO 

600 UNIVERSITY OFFICE BLVD STE 1C 
PENSACOLA, FL 32504 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 AWW PENN LLC 

45 BROADWAY STE 3010 
NEW YORK, NY 10006 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 UNIVERSITY TOWN PLAZA LLC 

PO BOX 7019 
ATTN PROPERTY TAX DEP 

INDIANAPOLIS, IN 46207 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



   
Board of Adjustment   6. 2.           
Meeting Date: 01/20/2016  
CASE: V-2015-14
APPLICANT: Nader Ghobrial, Agent for Fadi Mubarak, Owner 

ADDRESS: 4615 Mobile Hwy. 

PROPERTY REFERENCE NO.: 14-2S-30-8001-001-001  
ZONING DISTRICT: COM, Commercial  
FUTURE LAND USE: C, Commercial

SUBMISSION DATA:
REQUESTED VARIANCE:

The Applicant is seeking an after the fact variance to increase the allowed signage on an
existing commercial site.

RELEVANT AUTHORITY:

Land Development Code of Escambia County, Florida (Ordinance No. 96-3 as amended),
Section: 5-8.1

CRITERIA

Land Development Code of Escambia County, Florida (Ordinance No. 96-3 as amended),
Section 2-6.3

CRITERION (1)
Special conditions and circumstances exist which are peculiar to the land, structure or
building and which are not applicable to other lands, structures or buildings in the same
zoning district.

FINDINGS-OF-FACT

Staff was not provided with enough information to make a finding on this criterion.

CRITERION (2)
The special conditions and circumstances do not result from the actions of the applicant.

FINDINGS-OF-FACT

The signs were installed without a permit from the county.

CRITERION (3)
Granting the variance requested will not confer on the applicant any special privilege that



Granting the variance requested will not confer on the applicant any special privilege that
is denied by this land development code to other lands, buildings or structures in the
same zoning district.

FINDINGS-OF-FACT

Staff was not provided with enough information to make a finding on this criterion.

CRITERION (4)
Strict application of the provisions of the land development code would deprive the
applicant of rights commonly enjoyed by other properties in the same zoning district
under the terms of the land development code and would create an unnecessary and
undue hardship on the applicant. .

FINDINGS-OF-FACT

Staff was not provided with enough information to make a finding on this criterion.

CRITERION (5)
The variance granted is the minimum variance that will make possible the reasonable use
of the land, building or structure.

FINDINGS-OF-FACT

Staff was not provided with enough information to make a finding on this criterion.

CRITERION 6
The granting of the variance will be consistent with the general intent and purpose of the
land development code and that such variance will not be injurious to the area or
otherwise detrimental to the public welfare.

FINDING OF FACT:

Staff was not provided with enough information to make a finding on this criterion.

STAFF RECOMMENDATION
BOA DECISION

Attachments
Working Case File V-2015-14



 
 

V‐2015‐14 
4615 Mobile Hwy. 
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Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 NEW WAY LAND LLC 

PO BOX 290315 
TAMPA, FL 33687 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSAORNER LLC 

C/O GUY ORNER 
2217 DUXBURY CIR 

LOS ANGELES, CA 90034 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



Chris Jones Escambia County Property Appraiser
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RECEIPT

Development Services Department

Building Inspections Division
3363 West Park Place

Pensacola, Florida, 32505

(850) 595-3550

Molino Office - (850) 587-5770

KLHARPERCashier ID :

10/28/2015Date Issued. : 648314Receipt No. :

Application No. : PBA151000016

5120 N. PALAFOX ST.Address :

Pensacola, FL, 32505

Project Name : V-2015-14

Method of Payment Reference Document Amount Paid Comment

PAYMENT INFO

Check

$423.501048 App ID : PBA151000016

$423.50 Total Check

Received From :

Total Receipt Amount :

Change Due :

CELL TOUCH ORLANDO, INC DBA

$423.50

$0.00

Job AddressBalanceInvoice AmtInvoice #Application #

APPLICATION INFO

4615  MOBILE HWY, PENSACOLA, 32506PBA151000016  739408 $0.00 423.50

Total Amount : $0.00
Balance Due on this/these 

Application(s) as of 10/28/2015
 423.50

Page 1 of 1Receipt.rpt













 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 NEW WAY LAND LLC 

PO BOX 290315 
TAMPA, FL 33687 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSAORNER LLC 

C/O GUY ORNER 
2217 DUXBURY CIR 

LOS ANGELES, CA 90034 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 













 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 NEW WAY LAND LLC 

PO BOX 290315 
TAMPA, FL 33687 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 PENSAORNER LLC 

C/O GUY ORNER 
2217 DUXBURY CIR 

LOS ANGELES, CA 90034 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 

 
Escambia County 
Development Services  Department 
3363 West Park Place 
Pensacola, FL 32505 

 

 
 

 

 

In accordance with the Americans with Disabilities Act, persons needing special accommodation 
or an interpreter to participate in the public hearing should contact County Administrator’s Office 
at 595-4947 at least seven days prior to the date of the hearing.  If you have any questions, 
please contact the Development Services Department at 595-3475. 

 



   
Board of Adjustment   6. 3.           
Meeting Date: 01/20/2016  
CASE: V-2016-01
APPLICANT: Jesse W. Rigby, Agent for Helen Scarbrough 

ADDRESS: 13922 River Rd. 

PROPERTY REFERENCE NO.: 14-3S-32-1001-000-130  
ZONING DISTRICT: MDR-PK, Medium Density Residential

District, Perdido Key  

FUTURE LAND USE: MU-PK, Mixed-Use Perdido Key

SUBMISSION DATA:
REQUESTED VARIANCE:

The Applicant is requesting a building height variance to allow ten habitable floors in
MDR-PK zoning. The current height allowed on site is four floors. 

RELEVANT AUTHORITY:

Land Development Code of Escambia County, Florida (Ordinance No. 96-3 as amended),
Section: 3-3.4 (d) (3)

(3) Structure height. A maximum building height of four stories or two stories less
than any adjacent building greater than four stories that existed on June 1, 1997,
whichever is greater.

CRITERIA

Land Development Code of Escambia County, Florida (Ordinance No. 96-3 as amended),
Section 2-6.3

CRITERION (1)
Special conditions and circumstances exist which are peculiar to the land, structure or
building and which are not applicable to other lands, structures or buildings in the same
zoning district.

FINDINGS-OF-FACT

The parcel of land in question is narrow and deep, running north from River Rd. to the
Intercoastal waterway. While this layout does provide waterfront, the narrowness limits
the development possibilities on site. The density allowed by zoning (4.5 units per acre)
could not be utilized given the constraints of setbacks imposed by zoning. Allowing the
requested height variance would provide relief from the hardships and allow this owner
the ability to use the density provided by the zoning district.



CRITERION (2)
The special conditions and circumstances do not result from the actions of the applicant.

FINDINGS-OF-FACT

The layout of the land was created long before zoning restrictions or purchase by the
current owner.

CRITERION (3)
Granting the variance requested will not confer on the applicant any special privilege that
is denied by this land development code to other lands, buildings or structures in the
same zoning district.

FINDINGS-OF-FACT

The granting of this height variance would allow the applicant to develop in a manner
similar to adjacent properties.

CRITERION (4)
Strict application of the provisions of the land development code would deprive the
applicant of rights commonly enjoyed by other properties in the same zoning district
under the terms of the land development code and would create an unnecessary and
undue hardship on the applicant. .

FINDINGS-OF-FACT

The north/south orientation of the site along with its narrowness, present practical
difficulties for development of the site. The requested variance would allow development
of the site in spite of the hardship.

CRITERION (5)
The variance granted is the minimum variance that will make possible the reasonable use
of the land, building or structure.

FINDINGS-OF-FACT

The requested variance is the minimum necessary to develop the property at its allowed
density given the site limitations.

CRITERION 6
The granting of the variance will be consistent with the general intent and purpose of the
land development code and that such variance will not be injurious to the area or
otherwise detrimental to the public welfare.

FINDING OF FACT:

The granting of the requested height variance will be consistent with the intent and



purpose of the land development code and will not be injurious to the area or otherwise
detrimental to the public welfare.

STAFF RECOMMENDATION
Staff finds that the request does meet all of the required criteria and recommends
approval of the height variance.

BOA DECISION

Attachments
Working Case File #V-2016-01



 
 

V‐2016‐01 
13922 River Road 
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RECEIPT

Development Services Department

Building Inspections Division
3363 West Park Place

Pensacola, Florida, 32505

(850) 595-3550

Molino Office - (850) 587-5770

KLHARPERCashier ID :

12/16/2015Date Issued. : 651641Receipt No. :

Application No. : PBA151200019

125 WEST ROMANA STAddress :

Pensacola, FL, 32591

Project Name : V-2016-01

Method of Payment Reference Document Amount Paid Comment

PAYMENT INFO

Check

$423.50013973 App ID : PBA151200019

$423.50 Total Check

Received From :

Total Receipt Amount :

Change Due :

CLARK, PARKINGTON, HART & HART, P.A.

$423.50

$0.00

Job AddressBalanceInvoice AmtInvoice #Application #

APPLICATION INFO

13922  RIVER RD, PENSACOLA, 32507PBA151200019  743597 $0.00 423.50

Total Amount : $0.00
Balance Due on this/these 

Application(s) as of 12/16/2015
 423.50

Page 1 of 1Receipt.rpt



   
Board of Adjustment   6. 4.           
Meeting Date: 01/20/2016  
CASE: V-2016-02
APPLICANT: Jesse W. Rigby, Agent for Linda H. Dunson Banta 

ADDRESS: 13900 River Rd. 

PROPERTY REFERENCE NO.: 14-3S-32-1001-000-129  
ZONING DISTRICT: MDR-PK, Medium Density Residential  
FUTURE LAND USE: MU-PK, Mixed-Use Perdido Key

SUBMISSION DATA:
REQUESTED VARIANCE:

The Applicant is requesting a building height variance to allow nine habitable floors with
under structure parking in MDR-PK zoning. The current height allowed on site is four
floors.

RELEVANT AUTHORITY:

Land Development Code of Escambia County, Florida (Ordinance No. 96-3 as amended),
Section: 3-3.4 (d) (3)

(3) Structure height. A maximum building height of four stories or two stories less
than any adjacent building greater than four stories that existed on June 1, 1997,
whichever is greater.

CRITERIA

Land Development Code of Escambia County, Florida (Ordinance No. 96-3 as amended),
Section 2-6.3

CRITERION (1)
Special conditions and circumstances exist which are peculiar to the land, structure or
building and which are not applicable to other lands, structures or buildings in the same
zoning district.

FINDINGS-OF-FACT

This parcel is approximately seven times deeper than its width. This orientation provides
waterfront on Old River but severely limits potential for development at the density (4.5
units per acre) allowed by zoning. Building setbacks and minimum lot widths present
practical difficulties in development of the parcel.

CRITERION (2)
The special conditions and circumstances do not result from the actions of the applicant.



The special conditions and circumstances do not result from the actions of the applicant.

FINDINGS-OF-FACT

The layout of the parcel and the zoning site limitations do not result from the actions of
the applicant.

CRITERION (3)
Granting the variance requested will not confer on the applicant any special privilege that
is denied by this land development code to other lands, buildings or structures in the
same zoning district.

FINDINGS-OF-FACT

The granting of this height variance would allow the applicant use of their allowed
density in a manner similar to properties in the surrounding area.

CRITERION (4)
Strict application of the provisions of the land development code would deprive the
applicant of rights commonly enjoyed by other properties in the same zoning district
under the terms of the land development code and would create an unnecessary and
undue hardship on the applicant. .

FINDINGS-OF-FACT

The site development hardships in this case can be alleviated by the granting of the
height variance. The requested variance would allow development within the terms of
the land development code.

CRITERION (5)
The variance granted is the minimum variance that will make possible the reasonable use
of the land, building or structure.

FINDINGS-OF-FACT

Given the physical limitations of the site, the requested height variance is necessary to
allow development to the allowed density.

CRITERION 6
The granting of the variance will be consistent with the general intent and purpose of the
land development code and that such variance will not be injurious to the area or
otherwise detrimental to the public welfare.

FINDING OF FACT:

The granting of the requested height variance will be consistent with the intent and
purpose of the land development code and will not be injurious to the area or otherwise
detrimental to the public welfare.



STAFF RECOMMENDATION
Staff finds that the request meets all of the required criteria and recommends approval of
the variance.

BOA DECISION

Attachments
Working Case File #V-2016-02



 
 

V‐2016‐02 
13900 River Road

 



PE
RD

IDO

KE
Y

DR

LOST KEY DR

PERDIDOKEY DR

DE
L

RI
O 

DR

P INO DR

RIVER RD

LOST
KEY DR

C ANALA W AY

WATER
SPRAY TER

GARCON
BL VD

M IRELL A ST

INNERARITY
POINT RD

DO
N

CA
RL

OS
DR

TR
AN

QU
IL

IT
Y

LN

M ON TER EY
AVE

GONGORA
DR

EITZ EN R D

VA
LH

AL
LA

AV
E

CANAL DR

HOLTZCLAW
PL

GORHAM RD

BALDE R A S
A V E

GANT
AVE

MASSEY
DR

CLUB HOU S E
TE

R

UCITA AVE

LINN AVE

W
INIFRED

AVE

CUSTER DR

GARCON
BLVD

DUNE AVE

RESORT AVE

JAPONICA
AVE

S E
M M

ES

ST

JAPONICA AVE

SEA SPRAY DR

P E
RD

ID
O

KE
Y

DR

MASSEY DR

Z ODIAC DR

SIGUENZA DR

BIG
LAGOON

BIG
LAGOON

BAYOU GARCON
BAYOU

GARCON

INTERCOASTAL
WATERWAY

PRINCIPAL ARTERIAL
MINOR ARTERIAL
COLLECTOR
LOCAL ROAD0 750 1,500 2,250

Ft

V-2016-02
LOCATION MAP

Planning and Zoning Dept.

This map
is provided for information 

purposes only. The data is not
guaranteed accurate or suitable
for any use other than that for 

which it was gathered.
Andrew Holmer



MDR

Com

MDR

MDR

CG-PK

MDR-PK

CG-PK

CG-PK
MDR-PK

CG-PK

PR-PKPR-PK
PR-PK

RIVER RD

DEL RIO DR

L OST
KEY DR

PLAYA W AY

LO
S T

K EY
DR

PIN OD R

HA
M

ME
RH

EAD DR

MONTEREY AVE

MAXFLI
PL

CANAL DR

EL
YS

IA
N

AV
E

VA
LH

AL
LA

AV
E

JAPONICA AVE

RESORT
AVE

DUNE AVE

CLUBHOUSE T E R

ZODIAC DR

INTERCOASTAL
WATERWAY

PARCELS
PRINCIPAL ARTERIAL
MINOR ARTERIAL
COLLECTOR
LOCAL ROAD0 300 600 900

Ft

V-2016-02
500' RADIUS ZONING

Planning and Zoning Dept.

This map
is provided for information 

purposes only. The data is not
guaranteed accurate or suitable
for any use other than that for 

which it was gathered.
Andrew Holmer

RIVER RD



MU-PK

MU-PK

MU-PK

MU-PK

MU-PK

MU-SMU-S

MU-S

RIVER RD

DEL RIO DR

LOST KEY DR

PLAYA W AY

LO
S T

K EY
DR

HA
M

ME
RH

EAD DR

MONTEREY AVE

MAXFLI
PL

CANAL DR

EL
YS

IA
N

AV
E

VA
LH

AL
LA

AV
E

JAPONICA AVE

RESORT AVE

DUNE AVE

CLUBHOUSE T E R

ZODIAC DR

INTERCOASTAL
WATERWAY

PARCELS
PRINCIPAL ARTERIAL
MINOR ARTERIAL
COLLECTOR
LOCAL ROAD0 300 600 900

Ft

V-2016-02
FUTURE LAND USE

Planning and Zoning Dept.

This map
is provided for information 

purposes only. The data is not
guaranteed accurate or suitable
for any use other than that for 

which it was gathered.
Andrew Holmer

RIVER RD



RIVER RD

PARCELS
PRINCIPAL ARTERIAL
MINOR ARTERIAL
COLLECTOR
LOCAL ROAD0 130 260 390

Ft

V-2016-02
AERIAL MAP

Planning and Zoning Dept.

This map
is provided for information 

purposes only. The data is not
guaranteed accurate or suitable
for any use other than that for 

which it was gathered.
Andrew Holmer

























RECEIPT

Development Services Department

Building Inspections Division
3363 West Park Place

Pensacola, Florida, 32505

(850) 595-3550

Molino Office - (850) 587-5770

CASTILLSCashier ID :

12/16/2015Date Issued. : 651647Receipt No. :

Application No. : PBA151200020

125 WEST ROMANAAddress :

Pensacola, FL, 32591

Project Name : V-2016-02

Method of Payment Reference Document Amount Paid Comment

PAYMENT INFO

Check

$423.5013974 App ID : PBA151200020

$423.50 Total Check

Received From :

Total Receipt Amount :

Change Due :

CLARK/PARTINGTON/ART&HART PA

$423.50

$0.00

Job AddressBalanceInvoice AmtInvoice #Application #

APPLICATION INFO

13900  RIVER RD, PENSACOLA, 32507PBA151200020  743606 $0.00 423.50

Total Amount : $0.00
Balance Due on this/these 

Application(s) as of 12/16/2015
 423.50

Page 1 of 1Receipt.rpt



   
Board of Adjustment   6. 5.           
Meeting Date: 01/20/2016  
CASE: CU-2016-01
APPLICANT: David & Dayna Beddick, Owners 

ADDRESS: 9838 N. Davis Highway 

PROPERTY REFERENCE NO.: 02-1S-30-0601-000-006  
ZONING DISTRICT: Com  
FUTURE LAND USE: MU-U, Mixed-Use Urban  
OVERLAY DISTRICT: N/A 

SUBMISSION DATA:
REQUESTED CONDITIONAL USE:

Conditional Use to allow a Microbrewery in a Commercial zoning district.
 
RELEVANT AUTHORITY:
Land Development Code of Escambia County, Florida (Ordinance 96-3 as amended),
Section: 3-2.10.c.6.b

b. Microbreweries, microdistilleries, microwineries,

CRITERIA:
Land Development Code of Escambia County, Florida (Ordinance 96-3 as amended),
Section 2-6.4

CRITERION (a)
General compatibility.  The proposed use can be conducted and operated in a manner
that is compatible with adjacent properties and other properties in the immediate area.

FINDINGS-OF-FACT

The proposed microbrewery will be compatible with adjacent properties and other
properties in the immediate area.  This site is located in a commercial corridor along an
arterial roadway. 

CRITERION (b)
Facilities and services.  Public facilities and services, especially those with adopted



Facilities and services.  Public facilities and services, especially those with adopted
levels of service, will be available, will provide adequate capacity to serve the proposed
use consistent with capacity requirements.

FINDINGS-OF-FACT

The proposed microbrewery will be addressed on an arterial roadway, US Highway
90/North Davis Highway. The level of services and adequate capacity to serve the
proposed use will be addressed during the Site Plan Review process. 

CRITERION (c)
On-site circulation.  Ingress to and egress from the site and its structures will be
sufficient, particularly regarding vehicle and pedestrian safety and convenience, efficient
traffic flow and control, on-site parking and loading, and emergency vehicle access.

FINDINGS-OF-FACT

The property project is proposing one access point at North Davis Highway. All access
points will be further reviewed during the Site Plan Review process.

CRITERION (d)
Nuisances and hazards. The scale, intensity, and operation of the use will not generate
unreasonable noise, glare, dust, smoke, odor, vibration, electrical interference, or other
nuisances or hazards for adjoining properties and other properties in the immediate area.

FINDINGS-OF-FACT

Staff does not find any anticipated nuisances or hazards associated with the proposed
use.

CRITERION (e)
Solid waste.  All on site solid waste containers will be appropriately located for functional
access, limited off-site visibility and minimal odor and other nuisance impacts.

FINDINGS-OF-FACT

Solid waste service is available for the subject property.
 

CRITERION (f)
Screening and buffering.  Where not otherwise required by the LDC, screening and



Screening and buffering.  Where not otherwise required by the LDC, screening and
buffering will be provided if appropriate to the proposed use and site.

FINDINGS OF FACT:

Screening and buffering requirements will be reviewed during the Site Plan Review
Process.

CRITERION (g)
Signs and lighting.  All exterior signs and lights, whether attached or freestanding, will be
compatible with adjoining properties and other properties in the immediate area,
especially regarding glare and traffic safety.

FINDINGS OF FACT:

All proposed signage and lighting will be addressed during the Site Plan Review process
to comply with Chapter 5 general development standards, Article 8 for signage and
Article 9.3 for lighting.

CRITERION (h)
Site characteristics. The size, shape, location and topography of the site appear
adequate to accommodate the proposed use, including setbacks, intensity, bulk, height,
open space and aesthetic considerations.

FINDINGS OF FACT:

The use will be situated on the northern portion of the property, oriented towards Davis
Hwy. and away from the residential uses to the south.

CRITERION (i)
Use requirements. The proposed use complies with any additional conditional use
requirements of the applicable zoning district, use, or other provisions of the LDC.

FINDINGS OF FACT:

The proposed Conditional Use is consistent with all other relevant provisions of this
Code.
 

STAFF FINDINGS
Staff recommends that the Board approve the proposed Conditional Use request with
the following condition: 

The project must meet all conditions imposed through the Site Plan Review process.

BOA DECISION



Attachments
Working Case File #CU-2016-01



 
 

CU‐2016‐01
9838 N. Davis Hwy. 
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RECEIPT

Development Services Department

Building Inspections Division
3363 West Park Place

Pensacola, Florida, 32505

(850) 595-3550

Molino Office - (850) 587-5770

CASTILLSCashier ID :

12/17/2015Date Issued. : 651751Receipt No. :

Application No. : PBA151200021

Project Name : CU-2016-01

Method of Payment Reference Document Amount Paid Comment

PAYMENT INFO

Check

$1,275.50773 App ID : PBA151200021

$1,275.50 Total Check

Received From :

Total Receipt Amount :

Change Due :

DAVID BEDDICK

$1,275.50

$0.00

Job AddressBalanceInvoice AmtInvoice #Application #

APPLICATION INFO

9800 BLK N DAVIS HWY, PENSACOLA, 32514PBA151200021  743789 $0.00 5.00

9800 BLK N DAVIS HWY, PENSACOLA, 32514PBA151200021  743790 $0.00 1,270.50

Total Amount : $0.00
Balance Due on this/these 

Application(s) as of 12/18/2015
 1,275.50

Page 1 of 1Receipt.rpt
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